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Rule la. Books and other k-cal nialrrial may be borrowed from
the San Francisco Law Library for use within the City and County
of Sail Francisco, for the periods of time and on the conditions here-
inafter provided, by the judges of all courts situated within the City
and County, by Slunicipal, State and Federal otVicers, and any
member of the State Bar in i;ood standini; and practicini; law in the
City and County of San P'rancisco. Each book or other item so
borrowed shall be returned within five days or such shorter period as
the Librarian shall recjuirc for books of special character, mcludini;
books constantly in use. or of unusual \ahie. The Librarian may, in

his discretion tyrant such renewals and extensions of time for the
return of books as he may deem proper under the particular circum-
stances and to the Iwst inteiests of the Library and its patrons. Books
shall not be borrowed or withdrawn from the Library by the general
public or by law students except in unusual cases of extenuating
circumstances and within the discretion of the Librarian.

Rule 2a. No book or other item shall be removed or withdrawn
from the Library by anyone for any purpo:e without first giving
written receipt in such form as shall lie prescribed and furnished for
the purpose, failure of which shall be ground for suspension or denial
of the privilege of the Library.

Rule 5a. No book or other material in the Library shall have the
leaves folded down, or be marked, dog-eared, or otherwise soiled,
defaced or injured, and any person violating this provision shall be
liable for a sum not exceeding treble the cost of replacement of the
book or other material so treated and may be denied the further
privilege of the Library.
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In the United States District Court

for the District of Arizona

No. C-10,156 Phx.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

ANTHONY COPPOLA and KARL M. NOBLE,

Defendants.

INDICTMENT

Violation: 26 U.S.C.A. 2553 (a). 26 U.S.C.A. 25,54

(a). (Sale of narcotics not in or from original

stamped package; sale of narcotics not in pur-

suance of written order.)

T]ie Grand Jury charges

:

Count I.

(26 U.S.C.A. 2553(a))

On or about the 2nd day of Februaiy, 1952, within

the County of Maricopa, State and District of

Arizona, Anthony Coppola and Karl M. Noble did

then and there knowingly, unlawfully, wilfully and

feloniously dispense and distribute to one R. S.

Cantu. a certain derivative of cocoa leaves, to wit,

approximately i/s gi'ain of cocaine, which said co-

caine was not then and there in nor from the origi-

nal stamped package containing said cocaine.
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Count II.

(26 U.S.C.A. 2554(a))

On or about the 2nd day of February, 1952, within

the County of Maricopa, State and District of

Arizona, Anthony Coppola and Karl M. Noble did

unlawfully, fraudulently and feloniously distribute

and give away to one R. S. Cantu a certain quantity

of cocaine, a derivative of cocoa leaves, which said

distribution was not in pursuance of a writteti order

of the said R. kS. Cantu to the said Anthony Co})po]a

or the said Karl M. Noble on a form issued in blank

for tliat purpose by the Secretary of the Treasury

of the United States, as required by the Act of

Congress of December 17, 1914, aforesaid.

A Tvuv IJill,

/s/ HENRY D. WARKASSE,
Foreman.

/s/ F. E. FLYNN,
United States Attorney.

[Endorsed] : Filed May 27, 1952.

[Title of District Court and Cause.]

MINIATE ENTRY—JUNE 23, 1952

The defendant, Anthony Co])pola, is present in

person with counsel, W. T. Choisser, Esquire, and
is advised of the substance of the charj^-e i)endi7ij,^

against him. The defendant is now duly arraigned.

A copy of the Indictment is given to the defendant
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and he is called upon to plead. The defendant's

plea is not guilty, which plea is now duly entered.

It Is Ordered that this case be set for trial No-

vember 18, 1952, at 10:00 o'clock a.m.

[Title of District Court and Cause.]

MINUTE ENTRY—OCTOBER 19, 1953

The defendant, Karl M. Noble, is present in per-

son without counsel and advised of right to counsel.

Defendant requests counsel.

It Is Ordered that Royal D. Marks, Esquire, be

appointed to represent the defendant for arraign-

ment. The defendant waives the reading of the in-

dictment and a copy thereof is given to him and he

is called upon to plead. The defendant pleads not

guilty, which plea is now duly entered, and

It Is Ordered that this case be continued until

October 26, 1953, at 10:00 o'clock a.m., for trial

setting as to both defendants.

[Title of District Court and Cause.]

VERDICT

We, the Jury, duly empaneled and sworn in the

above-entitled action, upon our oaths, do find the

defendant, Anthony Coppola, Guilty as charged in

count one ; Guilty as charged in count two.

/s/ JOHN H. WAKE,
Foreman.

[Endorsed] : Filed January 15, 1954.
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[Title of District Court and Cause.]

VP^RDTCT

Wo, the Juiy, duly empaneled and sworn in tlie

above-entitled action, upon our oaths, do find the

defendant, Karl M. Nohle, Guilty as charged in

count one; Cnilty as charged in count two.

/s/ JOHN H. WAKE,
Foreman.

[Endorsed] : Filed Jamiary 15, 1954.

[Title of District Court and Cause.]

MOTION FOR JI^DGMKNT OF
ACQUITTAL

Come Now the defendants, and each of them, by

theii- attorneys undersigned, and move the Court for

an order for judgment of acquittal of said defend-

ants, and each of them, upon the ground and for

the reason that the evidence adduced upon the trial

of the defendants herein is and was insufficient to

sustain a conviction of Counts I and II of the In-

dictment herein.

/s/ W. T. CHOISSER,
Attorney for Anthony Coppola.

/s/ DOUGLAS H. CLARK,
Attorney for Karl M. Noble.

Receipt of cojn' acknowledged.

[Endorsed] : Filed Jamiary 20, 1954.
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[Title of District Court and Cause.]

MOTION FOR ORDER OF ARREST
OF JUDGMENT

Come Now the defendants, and each of them, by

their attorneys undersigned and move the Court for

an order arresting judgment in the above-entitled

matter, upon the ground and for the reason the In-

dictment herein does not charge the defendants, and

each of them, with an offense against the United

States of America, and that the Court is without

jurisdiction of the purported offense charged in the

Indictment herein.

/s/ W. T. CHOISSER,
Attorney for Anthony Coppola.

/s/ DOUGLAS H. CLARK,
Attorney for Karl M. Noble.

Receipt of cop}^ acknowledged.

[Endorsed] : Filed January 20, 1954.

[Title of District Court and Cause.]

MOTION FOR NEW TRIAL

Come Now the defendants, and each of them, by

their attorneys undersigned, and move the Court for

an order granting defendants, and each of them, a

new trial, upon the ground and for the reasons

:

1. That the Court erred in denying defendants

motion for judgment of acquittal, made and entered
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before and at the conclusion of the ])resentation of

the evidence upon the trial lierein

;

2. That the Court erred in denying defendants

motion to dismiss, made prior to trial, upon the In-

dictment herein;

3. Tliat the Couii: erred in questions of law dur-

inu" the ti'ial u])on tlie Indictment herein;

4. That the verdict is contrary to the weight of

the evidence;

5. That tlie verdict is not supported by sub-

stantial (nidence;

6. That the defendants were substantially preju-

diced and dej)rived of a fair trial by r(^ason of the

foregoing";

7. That the Coui-f eired in instructions to the

.iury.

Respectfully submitted,

/s/ W. T. CHOISSER,

/s/ DOUGLAS H. CLARK,

Attorneys for Defendants.

Receipt of copy acknowledged.

[Endorsed]: Filed Januai-y 20, 1954.

^
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[Title of District Court and Cause.]

MINUTE ENTRY—MARCH 8, 1954

This case comes on regularly for sentence this

date. The defendants are present in person with

their respective counsel, W. T. Choisser, Esquire,

and Douglas H. Clark, Esquire.

It Is Ordered that Defendants' Motion for Order

of Arrest of Judgment, Defendants' Motion for

Judgment of Acquittal and Defendants' Motion for

New Trial be and they are denied.

The defendants are now affored an opportunity

to make a statement in their own behalf and to pre-

sent any information in mitigation of punishment.

Thereupon, the Court finds that no legal cause ap-

pears why judgment should not now be imposed and

renders judgment as follows

:

In the United States District Court

for the District of Arizona

No. C-10156 Phx.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

KARL M. NOBLE,
Defendant.

JUDGMENT AND COMMITMENT
On this 8th day of March, 1954, at Phoenix,

Arizona, came the attorney for the Government and

the defendant appeared in person and by counsel.
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It Is Adjudqed that the del'ciidaiit has bet'ii con-

victed ii])()ii his ])lea of not guilty and a verdict of

,i;iiilty of the offense of violating;- Title 26, Section

2553(a), United States (^ode; and Title 26, Section

2554(a). Tiiited States Code, (Sale of narcotics not

in or from ori^rinal stain])ed package; sale of nar-

cotics not in pursuance of written order), as charged

in Counts 1 and 2.

The Court having asked the defendant whether

he has anything to say why judgment should not be

pronounced, and no sufficient cause to the contrary

being shown or ap])earing to the Court, It Is Ad-

judged that the defendant is guilty as charged and

convicted.

It Is Adjudged that the defendant is hereby com-

mitted to the custody of the Attorney General oi*

his authorized re])resentative for imprisonment for

a period of two (2) years.

Jt Is Ordeied that the Clerk deliver a certified

copy of this judgment and commitment to the

United States Marshal or other qualified officer and

that the co])y serve as the commitment of the de-

fendant.

/s/ DAVE W. LING,
United States District Judge.

[Endorsed]: Filed and docketed March 8, 1954.
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In the United States District Court

for the District of Arizona

No. C-10156 Phx.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

ANTHONY COPPOLA.
Defendant.

JUDGMENT AND COMMITMENT

On this 8th day of March, 1954, at Phoenix,

Arizona, came the attorney for tlie Government and

the defendant appeared in person and by counsel.

It Is Adjudged that the defendant has been con-

victed upon his plea of not guiltj^ and a verdict of

guilty of the offense of violating Title 26, Section

2553(a), United States Code, and Title 26, Section

2554(a), United States Code, (Sale of narcotics not

in or from original stamped package; sale of nar-

cotics not in pursuance of written order) , as charged

in Counts 1 and 2.

The Court having asked the defendant whether he

has anything to say why judgment should not be

pronounced, and no sufficient cause to the contrary

being shown or appearing to the Court, It Is Ad-

judged that the defendant is guilty as charged and

convicted.

It Is Adjudged that the defendant is hereby com-
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niitted to the custody of the Attornc^y General or his

authorized representative for imprisonment for a

jK'riod of two (2) years.

It is Ordered tliat the Ch^rk deliver a certified

copy of this judgment and commitment to the United

States Marshal or other qualified officer and that

the copy s{mv(> as the commitment of the defendant.

/s/ DAVE W. LING,

United States District Judge.

[Endorsed] : Filed and docketed March 8, 1954.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Come Now the defendants, by their attorneys

undersigned, and gives this their notice of appeal

from that certain judgment, conviction and sen-

tence made and entered on the 8th day of March,

1954, and from the sentence of two years imprison-

ment from date and from that certain order made

and entered by the United States District Court, in

and for the District of Aiizona, on March 8, 1954,

denying defendants motion in arrest of judgment;

motion foT judgment of ac(iuittal ; and motion for

new trial, and from the judgment and sentence of

two years imprisonment on judgment and conviction

of guilty of violation of L>() T.S.C.A. 2553(a), 26

U.S.C.A. 2554(a), being the sale of narcotics not in

or tiom the original stamped packages; sale of nar-

cotics not in pursuance of written order.
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Dated this 8th day of March, A.D. 1954.

/s/ W. T. CHOISSER,
Attorney for Anthony Coppola.

/s/ DOUGLAS H. CLARK,
Attorney for Karl M. Noble.

Receipt of copy acknowledged.

[Endorsed] : Filed March 8, 1954.

[Title of District Court and Cause.]

COURT APPEARANCE BOND ON APPEAL
FOR ANTHONY COPPOLA

We, the undersigned, jointly and severally ac-

knowledge that we and our personal representatives

are bound to pay to the United States of America

the sum of Fifteen Hundred and No/100 dollars

($1500.00).

The condition of this bond is that the defendant,

Anthony Coppola, is to appear in the District Court

of the United States for the Arizona, District of

Arizona at Phoenix, in accordance with all orders

and directions of the court relating to the appear-

ance of the defendant before the court in the above-

entitled case and if the defendant appears as

ordered, then this bond is to be void, but if the

defendant fails to perform this condition payment

of the amount of the bond shall be due forthwith.

If the bond is forfeited and the forfeiture is not set

aside or remitted, judgment may be entered upon

motion in the the District Court of the United

States for the Arizona District of Arizona against
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each debtor jointly and severally for the amount

above stated togetlier with interest and costs, and ex-

ecution may be issued or pajTiient secured as pro-

vided by the Federal Rules of Criminal ])rocedure

and other laws of the United Stat(^s.

This bond is signed on this 8th day of March, 1954,

at Phoenix, Arizona.

/s/ ANTHONY COPPOLA,
2030 N 22nd St.

UNITED STATES FIDELITY AND GUAR-
ANTY COMPANY,

By /s/ O. (). BUCK,
Attorney-in-Fact

;

UNITED STATES FIDELITY AND GUAR-
ANTY COMPANY,

P>y /s/ flFLKA De FRANCE,
Attorney-in-Fact.

Signed and acknowledged before me this 8th day

of March, 1954.

Approved.

/s/ DAVE W. LING,
U. S. Judge.

[Endoi-sed]: Filed March 8, 1954.

[Title of District Court and Cause.]

COURT AI^PEARANCE BOND ON APPEAL
FOR KARL M. NOBLE

We, thr undersiu:ned, jointly and severally ac-

knowledge that we and our personal representatives
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are bound to pa}^ to the United States of America

the sum of Fifteen Hundred No/ dollars ($1500.00).

The condition of this bond is that the defendant,

Karl M. Noble, is to appear in the District Court of

the United States for the Arizona District of x\ri-

zona, at Phoenix, in accordance with all orders and

directions of the court relating to the appearance of

the defendant before the court in the above-entitled

case and if the defendant appears as ordered, then

this bond is to be void, but if the defendant fails to

perform this condition payment of the amount of the

bond shall be due forthwith. If the bond is forfeited

and the forfeiture is not set aside or remitted, judg-

ment may be entered upon motion in the District

Court of the United States for the Arizona District

of Arizona against each debtor jointly and severally

for the amount above stated together with interest

and costs, and execution may be issued or payment

secured as provided by the Federal Rules of Crimi-

nal Procedure and other laws of the United States.

This bond is signed on this 8th day of March,

1954, at Phoenix, Ariz.

/s/ KARL M. NOBLE,

UNITED STATES FIDELITY AND GUAR-
ANTY COMPANY,

By /s/ O. O. BUCK,
Attorney-in-Fact

;

UNITED STATES FIDELITY AND GUAR-
ANTY COMPANY,

By /s/ HILKA De FRANCE,
Attorney-in-Fact.
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Sii^iiecl and aekiiowliHlsod before me this 8th day

of March, 1954.

Approved.

/s/ davp: w. ling,

U. S. Judge.

[Endoi-sed]: Filed March 8, 1954.

[Title of District Court and Cause.]

ORDER

Good Cause appearini^ therefor,

Jt Is Ordered that the time for filing the Record

on Appeal and docketing the appeal herein in the

United States Court of Appeals for the Ninth Cir-

cuit be, and it is hereby, extended to and including

June 6, 1954.

Dated at Phoenix, Ahzona, this 16th day of

April, 1954.

/s/ DAVE W. LING,
United States District Judge.

[Endorsed]: Filed April 16, 1954.
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In the United States District Court

District of Arizona

No. C-10,156 Phx.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

ANTHONY COPPOLA and KARL M. NOBLE,

Defendants.

TRANSCRIPT OF PROCEEDINGS

Proceedings had and evidence taken in the above-

entitled cause before the Honorable Dave W. Ling,

Judge of said court, and a jury, in his courtroom

in the United States Courthouse, at Phoenix, Ari-

zona, commencing on the 14th day of January, A.D.

1954, at ten oclock a.m.

Present

:

ROBERT S. MURLLESS,
Assistant United States Attorney,

Appeared for the Plaintiff.

W. T. CHOISSER,

Appeared for Defendant, Anthony Cop-

pola.

DOUGLAS H. CLARK,

Appeared for Defendant, Karl M. Noble.



18 A nthoui/ Coppola et ah, vs.

Tlie Clerk: No. C-l().ir)(). United States of

Anu'iica versus Anthony Coppola and Karl M.

Xol)le, defendants, for trial,

^fi'. Choisscr: If the Court please, may the rec-

ord show at this time, hefore the defendants answer

Ready, defendants, and each of them, move the

court for an order dismissinc^ the indictment on file

herein against them, and each of them, for the

reason that the substance descril)ed in the indict-

ment is not prohibited by any United States statute.

I would like to ])oint out in that respect that the

first count of the information is under U.S.C.A.

2558 (a), which provides it shall be unlawful for

any peison to ])nrchase, and so forth, any of the

drui^s mentioned in 2550 (a), and 2550 (a) reads

as follows:

"Thei-e shall be levied, assessed, collected, and

])aid u|)()n o])ium, isonipecaine, coca leaves, opiate,

any compound, salt, derivative, or preparation

thereof,"

which is not what is charged in the indictment.

The Court: In th(^ indictment it is cocaine.

Mr. Choisser: It is cocoa leaves, c-o-c-o-a, [2*]

which is a different tree entirely, according to the

dictionary, and which is not contained in the pro-

hibited statute. It appears in both counts.

The Court: The same thing might be spelled in

different ways. I will have to look into that.

Mr. Choisser: If your Honor please, I could

give you the definitions from the dictionary, which
•Pa.^e numbeiinf^ appearing at top of page of original Reporter's

Transcript of Record.
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are two difLVrent things, and there is no cross

spelling, nor is it known one by the other.

The Court: All right. But I will look into it

myself. I will reserve ruling on your motion at

this time.

Mr. Clark: I make a further motion for tlic^

record in behalf of my client, Karl No])le. I ask

that the indictment here be dismissed for the reason

that it fails to charge an offense against the defend-

ant, Karl Noble, and also against the defendant

Anthony Coppola, for the reason that the defend-

ants, and each of them, are charged with tlii^ dis-

pensing and distributing of cocoa leaves, and cocoa

leaves are a simple preparation of ground kernels

of the cocoa or chocolate tree. And the name applies

also to the beverages made from cocoa or cocoa

shells. And the law prohibits the distribution or

sale of cocas, c-o-c-a-, which is a highly stimulating

narcotic drug. [3]

The law^ is absolutely silent as to the distribution

of coca leaves.

The Court: All right. I will reserve ruling on

your motion.

Mr. Choisser: Could we make one more motion

as to Count II.

The defendants, and each of them, move to strike

the word "distribute" from Count II upon the

ground and for the reason that 2554 (a), which that

count is drawn under, does not use the word "dis-

tribute." The statute is: "Shall be unlawful for

any person to sell, barter, exchange, or give away."
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It does not use the woid "distribute" as contained

in Count TI of the indictment.

Tlieict'c »!•(', if youi' Honor please, we also move

for a dismissal of that comit, because it does not

charti^e the defendants with an olfense, or, in the

alternative, to strike the word "distribute" from

Count II of the indictment.

The Court: Does that read as counsel says it

does ?

Mr. Murlless: Yes, your Honor, it does. The

government will stipulate to the striking of the

word "distribute."

The Court: All right, then, we will delete the

word "distribute." [4]

Mr. Murlless: Yes, your Honor.

The Court: Call the names of the jurors if you

are otliei-wise ready.

Mr. Choisser: Otherwise, we are ready, subject

to the rulings.

(Thereu])on twelve jurors were accepted by

the counsel for the ])laintiff and counsel for the

defendants.)

(\Yhereupoii the jury was sworn to try the

issues.)

The Court: Do you care to make an opening
statement i

Mr. Murlless: No, your Honor.

The Court: Do you gentlemen care to make an
o])ening statement?

Mr. Choisser: No. We will reserve opening
statement.
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The Court: Call your first witness.

Mr. Murlless : Mr. Stribling.

FRED D. STRIBLING
called as a witness in behalf of the plaintiff, having

been first duly sworn, testified as follows:

Direct Examination

By Mr. Murlless

:

Q. Will you state your name, please?

A. Fred D. Stribling. [5]

Mr. Choisser: At this time may the defendants

and each of them object to the introduction of any

evidence on the ground that the statement does not

charge either of them with a public offense against

the United States of America.

The Court: All right. Objection overruled. Go
ahead.

Q. (By Mr. Murlless) : What is your work,

sir?

A. Chemist, Treasury Department.

Q. For how long has that been your work?

A. Since January, 1921, less seven and a half

years military service.

Q. Where is your office located.

A. 100 McAllister Street in San Francisco, Cali-

fornia.

Q. What is the general nature of your work,

sir ?

A. It includes the testing of narcotics and ap-
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(Testimony of Fred I). Striblino.)

poaT'in.c: as a witness in conrt witli TofeT'oncc to

sucli tests.

Q. And prior to takin<j: up this work, you liad

had some considerable edueational (qualifications?

A. Well, yes. I graduated specializing in chem-

istiy, and worked a year at the Bureau of Stand-

ards before starting in this work. [6]

Q. And you have done this chemical analysis

of narcotic drugs for fourteen years or more?

A. Since January, 1921.

Q. Except for seven years? A. Yes.

Q. And will you state to the jury whether or

not y(>u received certain material in the mail con-

cerning one Anthony Coppola and one Karl M.

Noble? A. 1 did.

Q. And from whom did you receive that ma-

t(n"ial ?

A. The envelope indicates it was sent by Illarl

Smith.

"Sir. Choisser: Just a minute. If your Honor
please, we will object to that as calling for a con-

clusion (tf tlie witness, what the envelope indicates.

The Court: All right.

Q. (By Ml-. :\rurlless): You have spoken about

an rnveloiK', sii\ Did you receive it in an envelope?

A. Yes.

Mr. Murlless: May I have it, please?

The Witness: Yes.

Mr. Muilless: May this be marked for identifi-

cation, if your Honor please? [7]



United States of America 2o

(Testimoii}' of Fred D. Stribling.)

The Clerk: Government's Exhibit 1 for identi-

fication.

(Said item was marked as Government's

Exhi]:)it 1 for identification.)

Q. (By Mr. Murlless) : And about when did

you receive this?

A. February 6th, 1952.

Q. And from what postmarked station ?

A. Phoenix, Arizona.

Q. Sir, did that envelope about which you have

just testified contain some other matter?

A. It did.

Q. Do you have that other matter with you?

A. I do.

Q. And may it be marked?

A. It contained this envelope.

Q. This envelope was contained in Government's

Exhibit 1 for indentification ? A. It was.

Mr. Murlless: May this be marked for identifi-

cation, if the Court please.

The Clerk: Government's Exhibit 2 for iden-

tification.

(Said item was marked as Government's

Exhibit 2 for identification.)

The Witness: And in that envelope was [8]

contained those

Mr. Choisser: Just a minute. We will object

to any volunteer statements.

Q. (By Mr. Murlless) : Speaking with respect

to Government's Exhibit 2 for identification, did
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it, too, contain some article i A. It did.

Q. What, generally, is that article?

Mr. Choisser: Just a minute. May we object

until the projx'r foundation has l)e(>n laid. It has

no connection with these defendants, whatsoever.

The Court: You can't prove a case by one wit-

ness, as you well know. Go ahead.

The Witness: It contained a bindle.

Q. (By Mr. Murlless) : And certain other mat-

ter ^ A. Yes.

Q. May I have that other matter? Did you

j)ut this envelo])e around it? A. Yes.

(J. That is your envelo])('?

A. Yes. (Handini;- to counsel.)

Q. (lovcinmcnt's Exhibit 2, did it, when it came

into your possession, contain the article which [9]

you have handed me? A. It did.

Q. And you call this a bindle? A. Yes.

Mr. Murlless: May it be marked for identifica-

tion, if your Honor ])lease.

The Clerk: Covernment's Exhibit 3 for iden-

tification.

(Said item was ma iked Government's Ex-
liil)it 3 for identification.)

Q. (l>y Ml. .Murlless): I hand you Govern-
ment's Exhibit 3 for identification, sir, and ask

yon W it is irenerally in the same condition now as

when it was received ))y y(ni in Government's Ex-
hibit 1 for identification? A. It is.

(}. Hid you have occasion to examine it and
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analyze what is contained in Government's Exhibit

3 for identification? A. I did.

Q. Since receiving this article in the mail, where

has it been?

A. It was placed in the safe in the laboratory,

and last year put in a package, registered package

and forwarded to the Narcotic Office in Phoenix.

I said last year. It w^ould be 1952, I believe. [10]

Q. I am speaking about the time while it was

in your custody, and about which you are about to

testify concerning an analysis. Where was it kept

during that time ?

A. Well, it was tested the same day it came in,

and then placed in the safe.

Q. Who made that test? A. I did.

Q. And who put it in the safe?

A. I believe I did.

Q. And you have testified that it now appears

to be in generally the same condition as it was the

day that you made the analysis ? A. It is.

Q. And what, generally, is the substance therein

contained ?

A. It contains cocaine

Mr. Choisser: Same objection. No proper

foundation laid.

The Witness: It contains cocaine hydrochloride.

Cocaine.

Q. (By Mr. Murlless) : Will you state generally

to the jury what cocaine hydrochloride is, and what

it is a derivative from? [11]
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A. It is a (lerivativo froin the coca leaves, and

it is a narcotic alkaloid.

Q. It is a narcotic alkaloid? A. Yes.

Q. And it is a dciivative of the coca loaf?

A. It is.

Q. And, sir, docs your analysis consist of quan-

titative or qualitative?

A. No, just ([ualitative.

Q. And will yon describe, ii,enei'ally, wliat kind

of an analysis it was, and what results were

reached i

A. The chief part of the analysis is to put a

small portion on a slide—pardon me. Put it in a

solution of dilute hydrochloric acid, add platinum

chloride to it, and examine the crystals that are

formed, using- a microsco})e for the examination.

Q. And from your experience in this field, you

state that it is cocaine? A. It is.

Q. And you had an extra envelope here, Mr.

Stribling. What is it ?

A. After analysis, the bindle was placed in a

separate Narcotic Evidence envelope, and attached

to the original envelope, and placed in the safe [12]

along with the other.

Q. Was that done by you?

A. \('s, or in my presence.

Mr. Murlless: May it be marked for identifica-

tion as (lovermnent's Exhibit 4, if your Honor
please.

The Clerk: Oovermnent's Exhibit 4 for identi-

fication.
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(Said item was marked as Government's Ex-

hibit 4 for identifieation.)

Q. (By Mr. Murlless) : Is this the envelope

witli respect to which you have spoken, that after

analysis you put the material in Government's

Exhil)it 3 for identification into that envelope?

A. It is.

Q. Now, when, if you can recall, was the last

time you saw Government's Exhibits 1, 2, 3 and 4

for identification prior to receiving it this morning

from the local authorities?

A. I am not certain when I saw Government's

Exhibit No. 1. I probably didn't look at exhibits

—

I know I didn't look at the bindle. I may have

looked at Exhibit No. 2 sometime in 1952, when I

had information that the case was coming to trial.

Q. Did you direct that those exhibits [13] gen-

erally that we have spoken of be sent back to the

local authorities of the Bureau of Narcotics?

A. Yes, I placed them in a package and mailed

them myself.

Q. And at the time you did so, they were in the

same condition, I think you said, as when you re-

ceived them? A. They were.

Q. You received them again this morning from

the local authorities of the Bureau of Narcotics?

A. Yes.

Q. And are they still in the same condition,

generally, as when you received them, and when
you sent them back? A. Thev are.
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Q. In your many years with the governmoiit

ser\ ice in tlie IJnicau of Narcotics, or as a chemist,

I should say, have you liad occasion to examine and

analyze various ty])es of narcotic drugs?

A. I liave.

Q. Do you know generally the source from

which they come, and their general characteristics?

A. In most cases, yes.

Q. Will you state to the jury what is morphine?

Mr. Choisser: I object.

Mr. Clark: We object, if your Honor [14]

please.

The Con it: T don't think it makes any differ-

ence in this case.

Mr. Mnrlless: I think it might be necessary for

me to call the witness back, is the only thing.

The Court: This charges the sale of cocaine.

Mr. Murlless: Very well, then, I will urge it at

a later time, after it is shown to be connected in.

Your witness.

Mr. Choisser: Are you through, Mr. Murlless?

Mr. Murlless: Wmv witness.

Cross-Examination

By Mr. (Mark:

Q. Mr. Stril)ling, what is a derivative of coca

leaves. Coca leaves, c-o-c-a?

A. What is it?

Q. Yes. What derivative do you get from coca

leaves i A. Cocaine is one.
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Q. Are there any other derivatives that you can

produce from the leaves of coca, c-o-c-a?

A. Since you mention it, I am not quite certain

of the spelling, whethe]' the word is c-o-c-a, or

e-o-c-o-a. One is a leaf. The other is a bean.

Q. You, of course, have familiarized yourself

with the narcotic laws that were in existence back

in February of 1952, have you not? [15]

A. Oh, yes, I know them.

Q. And just to refresh your recollection, sir, the

law says: "* * * Opium, isonipecaine, coca leaves

(spelled c-o-c-a), opiate, any compound, salt, deriva-

tive, or preparation thereof."

A. That is ris^ht.

Q. Now, cocaine is derived from coca leaves.

Coca, is that the way you pronounce it?

A. Yes, coca leaf.

Q. Now, have you ever heard of a cocoa

—

c-o-c-o-a—leaf ?

A. Well, there may be a c-o-c-o-a leaf in con-

nection with the cocoa bean. I am not sure of that

spelling proposition. I could be

Q. Maybe, to refresh your recollection, I will

give you the dictionary definition of cocoa, c-o-c-o-a I

A. Yes.

Q. Pronounced cocoa.

Mr. Murlless: I object to the form of that

question.

Mr. Clark: It is just the foundation.

The Court: All right. Go ahead.

Q. (By Mr. Clark): It says, "A name given
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to a simple ])i("})aration of the ground kernels of a

cocoa or chocolate [16] tr(^e. The name applies also

to the beverage made from cocoa or cocoa shells."

C-o-c-o-a shells.

Do you know what cocoa is? A. Yes.

Q. And could a narcotic drug of any kind that

y(»u know of be derived from cocoa leaf, c-o-c-o-a

leaves?

A. C-o-c-o-a? 1 don't believe so. This is a dif-

ferent leaf.

Q. T see. Now, ]\Ir. Stribling, have you ever seen

either of these two gentlemen here before, either Mr.

Noble, who sits on the far side, or Mr. Coppola, who

sits next to me?

A. Not to the best of my knowledge.

Q. Now, you have testified to Government's Ex-

hibit 1, which is an envelope, do you recall?

A. Yes.

Q. ^'ou received this envelo})e in the mail?

A. Yes.

Q. \u\\ were not there present at the time this

envelo])e was jmsted in th(> mail, through the mail,

we7'e you ? A. 1 was not.

Q. ^'ou, ])ersonally, do not know, or have no

knowledge of who might have sent you this par-

ticular envelope? [17]

A. Kxcept from the initials on the outside, indi-

cating Irom whom it came, that is all.

Q. ^o^l arc just testifying as to what is on this

envelo])e t A. Yes.

Q. Which the jurv could all see?
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A. Yes. I did not see it put in there, nor sealed.

Q. Now, in this envelope you received certain

other envelopes, is that right?

A. That is correct.

Q. And enclosed in these other envelopes was a

substance to which you have testitiedl

A. That is correct.

Q. Now, this Exhibit No. 3, sir, is some sort of

a white envelope, is that correct?

A. I wouldn't call it an envelope. It may be.

Q. What is that?

A. Exhibit No. 3 for identification, that is what

I call a bindle, a very large bindle, but not an

envelope.

Q. Isn't that an envelope, sir? A. No.

Q. Is there anything in that bindle?

A. Yes. [18]

Q. What is that, sir? A. That is cocaine.

Q. Cocaine. About how much cocaine is that?

A. One-quarter of a grain.

Q. One-quarter of one grain?

A. Yes, sir, approximately.

Q. You, personally, of your own knowledge, do

not know where that cocaine came from, do you?

A. I do not.

Q. You don't know whether or not either of

these defendants had ever had any connection with

that cocaine, to your knowledge, do you, sir?

A. I do not.

Q. And that cocaine that you have testified to

is a derivative from coca leaves, c-o-c-a leaves?
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A. That is correct.

Q. And you cannot derive cocaine from cocoa

leaves, c-o-c-o-a leaves, could you?

A. That is correct. You could mix me up on the

spelling, because I would have to check on it.

Mr. Clark: T have no further questions. That

is all.

The Court: Do yon have anything- furth(>r?

Redirect Examination

JJy Mr. Murlless:

Q. In your exi)erience, Mr, Strihling, you [19]

nevei- sot mixc^d u]) between the substance cocoa,

which is made from the cocoa bean, and cocaine,

made from coca leaves, did you i

A. No (•om])arison whatsoever.

Mr. Mui-lless: Thank yon veiy much, sir.

(Witness excused.)

Mr. Clai-k: At this time I would like to renew

my motion to have the indictment dismissed.

The Court: All vv^hi, renew it, and let it go at

that.

Mr. Clark: For the same reasons stated.

The Court: It will be denied at this time.

We will have our niorninu: recess. During the

recess you understand you are not to discuss this

case amouft- yourselves, nor permit anyone to dis-

cuss it with you. You will also avoid forming or

ex])rpssing any opinion upon any subject connected

with it.
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We will have our morning recess.

(Recess.)

The Court: You may proceed. Call your next

witness.

Mr. Murlless: Mr. R. S. Cantu.

Mr. Clark: Your Honor, at this time may I ask

the court to invoke the rule as to witnesses?

The Court: Oh, we have already started the [20]

trial.

Mr. Murlless: I don't care.

The Court: Call the witnesses up here.

Mr. Murlless: Mr. Cantu, Mr. Stribling.

The Court: He has already testified.

Mr. Murlless: Mr. Van Natter, Mr. Moore, Mr.

Welsh. Mr. Welsh is not here.

The Clerk : Raise your right hands and be sworn.

(Witnesses sworn.)

The Court : You gentlemen may retire from the

courtroom. Take the stand, Mr. Cantu.

R. S. CANTU
called as a witness in behalf of the plaintiff, having

])een first duly sworn, testified as follows:

Direct Examination

By Mr. Murlless:

Q. What is your name, please?

A. My name is R. S. Cantu.

Q. AVhat is your work?

A. I am an agent for the Federal Bureau of

Narcotics.



34 .1 II fh (} n If Coppola et al., vs.

(Testimony or K. S. Caiitu.)

Q. Wliere is your work located?

A. Plioenix, Arizona.

Q. For liow lon,^ liave you ))('en in that work at

Phoenix, Arizona i [21] A. Two years.

Q. Do you know the defendant Noble who sits

furthest to the right ? A. Yes, I do.

Q. Do you know the defendant Coppola, who

sits next to him ? A. Yes, I do.

Q. And where did you meet those two people?

A. I met ))oth defendants at King's Cocktail

Lounge in Phoenix, Arizona.

Q. And where is King's Cocktail Lounge?

A. It is about tlie 4 hundred block on North

Central.

Q. When was that that you first met them, Mr.

Caiitu i A. January of 1952.

Q. Have you had occasion to see them since that

time? A. Ves, I have.

Q. Did you have occasion to see them on or

about the second day of February, 1952?

A. Yes, 1 did.

Q. Will you state to the jury the circumstances

under which that meeting occurred?

A. We had asked defendant Coppola for some

narcotics, and we had been discussing the price [22]

and the amount for about a month. So about three

days before Fel)ruary the 2nd, he told us that the

order that we had put in

Mr. Clark: I object to anything that Coppola

might have said to Mr. Cantu, unless Karl Noble,
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my client, was there present and jjarticipating in

the conversation.

The Conrt: That won't apply to him. Go ahead.

The Witness: He said the order that we had

placed was ready and in Phoenix. So we told him

we were ready to accept the order.

However, for two or three days he didn't deliver,

until February the 2nd at about 1 :55 in the evening

there at King's Cocktail Lounge he told me that

if he had the order ready for delivery he would

shake his head this way (indicating), and if it was

not ready, he would do that way (indicating).

So about 11:55 the defendant Noble walked in,

and he asked defendant Cop})ola if he could cash a

check for him. Coppola said yes. When he handed

defendant Coppola a check, he also handed him a

Avhite envelope.

About three minutes after this defendant Cop-

pola asked me to go to the rest room, he wanted [23]

to talk to me, and when I did, he handed me the

same white envelope that defendant Noble had given

him about three or four minutes })efore.

Q. Who was present at the time besides you,

Mr. Cantu, and the two defendants?

A. At the bar, defendant Coppola, Noble, and

several customers, and Agent Van Natter. When
we w^ent into the rest room only defendant Coppola

and myself.

Q. This happened, oh, about midnight?

A. Pretty close to midnight.

Q. Of February 2nd?
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A. Of Fohniaiy 2iul.

Q. And liow fav wci-c you sitting- from tlie two

when the defendant Noble can)e up to Co})pola in

the bar ^ A. ,\b(mt three or four seats,

Q. And you observed an envelo])e passing?

A. Yes.

Q. Now, wliat did y(»u do after yon liad received

that w^hite pa])er { It is not an envelope, Imt a white

pa]^er

Mr. Choisser: 1 object to the attorney for the

government tcvstifying, if it please the court.

The Coui-t: He is not testifying. Go ahead. [24]

The Witness : Well, immediately after that when

we were in the rest room, he showed me a list of the

narcotics they had for sale, but he only showed it

to me. He wouldn't give it to me.

However, this same list came into our possession,

because defendant Noble gave it to Agent Van
N.atter.

Q. (By Mr. Murlless) : The rest room occur-

Tence, then, was between you and the defendant

Coppola V A. That is right.

Q. And that is the conversation about which you

are testifying now? A. That is right.

Q. That was about midnight of February 2nd'?

A. That is right.

Q. And, generally, will you state, were questions

asked and answers returned about these narcotics,

or otluM' narcotics, in the restroom?

A. ^^'e^, li.' told me that this list that he showed

nie was what thev had on hand.
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Q. I see. And can you recall what that list con-

tained ?

A. AYell, the first word, I think, was '^mor-

phine/' It had morphine, cocaine, delaudid, pan-

topan, dioninn in parentheses, and then after that

morphine. I believe delaudid. That is it. [25]

Q. Did he talk to you at that time concerning

the total price for the narcotics?

A. Yes, he did.

Q. Will you state to the jur}^ the questions that

were asked and the answers that were returned in

that regard?

Mr. Clark: I object to any conversation at this

time, because he has laid no proper foundation. I

don't know who was present, where this conversa-

tion took place.

The Court: He has testified he and Coppola

were the only ones in the rest room.

Mr. Clark: Thank you.

The Couii;: And he has given the hour, and

where the rest room was located. I don't know

what else you would want.

The Court: Go ahead, state the conversation.

The Witness: We had arranged for delivery of

six ounces of heroin and three ounces of cocaine.

However, when he showed me this list, there was

no heroin on this list at all.

Mr. Clark: I object to that. We don't know^

who "he" was, or who "we" were. I want to find

out about that, about my client, Mr. Noble.

The Court: He wasn't in there, was he? [26]
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Tlio AVitiioss: No, defendant Coppola.

Tlio Court: All riulit.

The Witness (ContiiuK^d) : So I was a little

povturl^cd, because what Ai^'ent Van Natter and I

had ordered was heroin. When he showed me this

list, I immediately reco^nizod it as dru,2:store nar-

cotics.

Then I asked him how much. He said he didn't

know, hut that defendant Noble—that I sliould

make the deal with defendant Noble, because he,

defendant Cop})ola

Mr. Clark: I object to whatever he said about

the defendant Noble, if it please the court. Tt is

not admissible against Noble. It is absolute hea'-

say. W(» have no riu'ht to cross-examine him about

No})le.

The Court: He is merely stating- a conversation

he had.

Mr. Murlless: This is only what he said in tlie

i-est room there without anybody being present

besides you.

The Witness: When T asked him a!)out the price,

he said, ''1 don't know. Don't talk about money to

me. Talk to Noble about the money."

Q. CP»y Mr. Murlless): T hand you Govern-

ment's Exhibit ?> for [27] identitication, and ask

you if you lunc ever seen that before?

A. 1 have nevei- seen this before.

(J. It must l)e kept together. Tt is the clerk's

method ol' marking.
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A. Yes, I have seen this.

Q. Where, Mr. Cantu?

A. This is the envelope that defendant Coppola

handed me in the restaurant.

Q. How can you tell that?

A. I put the date and the hour and my initials

on it.

Q. Will you hold it up so that the jury can see

what you are speaking of? A. Yes.

Q. And you recognize that as what you put on

at that time, with respect to the piece of paper

that was handed you by the defendant Coppola?

A. Correct.

Q. Now, in that regard, will you examine it

further, including what it contains? And will you

state to the jiiYv whether or not it appears to be

generally in the same condition now as it was when

you put your initials on it?

A. It is in the same condition.

Q. And describe it generally, will you? [28]

What was there when you put it there, and what

you state is in the same condition now?

A. It was a white powder. I didn't know what

the powder was. It was just a white powder that

was in the envelope.

Mr. Murlless: I move for its admission in evi-

dence, if the Court please.

Mr. Choisser: I object until the proper founda-

tion has been laid for its introduction in evidence.

The Court: It may be received.

The Clerk: Government's Exhibit 3 in evidence.
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Mr. Clark: For the record, T ohjeet to tlie intro-

duetioii of that exhibit No. 3 foi* identification in

evidence on behalf of Karl Noble, on the ground

that, there is absolutely no connection or foundation

has been laid for its admissibility as to him.

The Court: All riuht.

(Said exhibit was received in evidence and

marked Government's Exhibit 3.)

Q. (By Mr. Murlless) : Now, if you know, and

if you observed, will you state to the jury where

the defendant Noble was at the time you were in

the 7'est room?

A. He was sitting rii>ht next to Agent Van [29]

Natter, at the bar.

Q. When had you last observed him sitting

there?

A. For the last ten, fifteen minutes.

Q. Within ten or fifteen minutes of the time

you wci'c in the rest I'oom?

A. From the time before I left to go to the

rest room, and wlien I came back from the rest

room he was still there.

Q. For how long, about, were you in the rest

room with the defendant Coppola?

A. Not over four minutes.

Q. And when you came out, the defendant Noble

was still sitting right there close? A. Yes.

Q. With whom?
A. With Agent Van Natter.

Q. In that regard, in regard to this niattei-, Mr.
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Cantu, what else happened, if anything, between

you and the defendants No1:)le or Coppola?

A. We started talking about the price. Mr.

Noble said he wanted $1,800 for the list of narcotics

that he had.

Q. And that list, where did you first see it ?

A. I first saw it when defendant Coppola showed

it to nie in the rest room. [30]

Q. Where did you next see that list, if it was the

same list?

A. Next I saw it when Agent Van Natter showed

it to me.

Q. And where was this?

A. I })elieve it was at the Drive-In about maybe

two o'clock in the morning, 1 :30.

Q. At a later time? A. That is right.

Q. And then what happened after you came out

of the rest room, if anything?

A. Well, this conversation about the $1,800.

However, we told him that was too much.

Q. And at that time the defendant Noble, too,

was present? A. Yes, he was.

Q. And what did that $1,800 price involve?

What was it to be paid for?

A. For the quarter-ounce of cocaine. Well, this

whole list that I told you about.

Q. Do you have the list there ?

A. Yes, I do.

Q. May I see it, please?

A. Yes. (Handing to counsel.)
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Q. This is tlic list, then, tliat was shown you in

the rest room hy tlic defendant Coppola? [31]

A. That is right.

^Iv. Mui'lless: May it l)e mai-kcd for idontifioa-

tion, if your Honor ])l('as('.

The Clerk: Government's Exhibit 5 for identi-

fication.

(Said document was marked (iovernment's

Exhibit 5 for identification.)

Q. {By Mr. Murlless) : Is the list, Govern-

ment's Exhibit f) for identification, in the same

condition now as it was at the time you received

it, or you saw it in the rest room?

A. PiXcept for the stani]) here on the back.

Q. Will you show the jury here what the differ-

ence is, please?

A. This is the way he gave it to me, without

these initials, and date, and time. I put the time

there and the date.

Q. And the next time you saw the list after

you were in the rest room w^as sometime later at

the l)rive-In, is that correct?

A. That is right.

Q. \o\\v conversation at the table, after you
came out of the rest room, was it your understand-

ing that it contemplated the list that was on there?

Ml'. Clark: I obj(H-t to whatever his understand-

ing was. [32]

The Court: Yes. State what was said, not the

understanding.
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Q. (By Mr. Murlless) : Will you state what was

said about that list, if anything?

A. He said he had on hand what was listed here,

he would sell to us for $1,800.

Q. That was in the presence of the defendant

Noble, or was it by him ?

A. Noble himself said this.

Q. Now, with respect to these two defendants,

did anything else happen after you left the rest

room, and, if so, please state?

A. Well, when we left the rest room, we talked

a little about the price, and we met again at the

Drive-In.

Mr. Choisser: Just a minute. We will object to

anything that was said and done later, after the

date of this alleged offense.

The Court: It was the same date, wasn't it?

The Witness: Same date, thirty minutes later,

or an hour.

The Court : Go ahead.

Q. (By Mr. Murlless) : And who was it that

met there in the [33] drive-in ?

A. Defendant Coppola, defendant Noble, Agent

Van Natter, and myself.

Q. Where is the drive-in about which you speak?

A. On the corner of North Central and Roose-

velt.

Q. And l)oth the drive-in al)out which you speak,

and King's Bar about which you have testified, are

within the state of Arizona? A. Oh, ves.
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Q. W'licii you ,U()t to tlic dvive-in. will you state

to the jUiy ucuerally who was ))TOS('nt and what

was said, to the ))est of your recollection?

Mr. Choisser: AVe object a^ain as bein^- imma-

terial and su})se(iu(^nt to the date in the indictment

of the alle.u'ed offense.

The Court: (Jo ahead.

The Witness: Defendant Noble, defendant Cop-

pola, ai^eiit Van Natter, and myself sat in the booth.

Defendant Cop])ola had hot milk with a little butter

on top. We had coffee. Defendant Noble was show-

ing us how much money we could make. He scrib-

bled on a na})kin, which T kej^t later, showing us

how many gi-ains there was in an ounce, how" much

we could sell it for, what the profit would be. [34]

Q. (l^y Mr. Murlless) : And you have a portion

of a torn napkin in your hand?

A. He crumpled it up and threw it away.

Mr. Murlless: May this be marked Government's

Exhibit 6 for identification, if the Court please.

The Clerk: (Jovernment's PLxhibit 6 for identifi-

cation.

(Said piece of ])aper was marked Govern-

ment's Kxhil)it () for identification.)

Q. {By Mr. Murlless): Is this generally in the

same condition now, that is, Government's Exhibit

6 for identification, as it was when you received it?

A. rt is.

Ml. Murlless: I move for its admission in evi-

dence.
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Mr. Choisser: I object to it on behalf of the

defendant CoppoUi as no proper foundation having

been laid, not within the issues of the indictment,

and has no binding value whatsoever upon the

defendant Coppola. I object to any reference to

it as against him.

Mr. Clark: I object to its introduction in evi-

dence on the ground no proper foundation laid,

and it is absolutely immaterial and irrelevant. [35]

The Court: All right, it may be received.

(Said pai)er was received in evidence and

marked Government's Exhibit 6.)

Mr. Clark: Furthermore, I w^ould like to add to

my objection I just made, that it is an attempt to

prejudice the jury on the part of the government,

trying to bring in evidence of w^hat possibly might

be another crime other than the crime wdth which

the defendant here stands charged.

The Court: All right.

Mr. Murlless: I move for the admission also,

if the Court please, of Government's Exhibit 5 for

identification, which is the list.

Q. Is this in the same condition now" as it w^as

when you got it ? A. Yes, sir.

Mr. Choisser: I object to that on behalf of the

defendant Coppola, on the ground that there has

been no proper foundation laid, it is not within

the issues of the indictment, having no bearing-

whatsoever upon the defendant, Coppola, as to any-

thing laid in this charge here.
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The Court: AVheie did you e^et that last exhibit?

The Witness: The list?

The Court: Yes.

The Witness: From Agent Van Natter. [36]

The Court: T will sustain the objection.

Q. (IJy Mr. Murlless) : With respect to Cxov-

ernment's Exhibit 6 in evidence, will you state the

general tenor of the conversation leading to the

making of that calculation on the napkin back?

^Ir. Choisser: Same objection.

The Court: State the convei'sation, not the gen-

eral tenor.

Mr. Clark: I make the further objection he is

assuming something not in evidence.

The Court: I don't know about that. State

whatever conversation they had.

The Witness: We refused to take the narcotics

for $1,800.

'Mr. Choisser: Just a minute. We will object to

any narrative. The (juestion asked for a conversa-

tion.

The Court: All right.

Ml-. Clioisser: The words said.

The Witness: We vSaid, that is too nmch money
for \()ui- narcotics. $1,800 is too much. He says,

"That i^ not too nnich. 1 will show you how you
can make

Mr. Clark: We object to that as not being re-

sponsive. A\'(' don't know who says what, or [:37]

when and where.

The Court: All right, state who.
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The Witness: Defendant Noble said, "It is not

too mnch. Here, I can show you how you can make

so much money." Then he scribbled here a whole

Inmch of figures, and he was showing us where

$1,800 was not too much money for the amount of

drugs we were getting. He got it up to $5,760 here.

Q. (By Mr. Murlless) : AVhat happened after

that conversation ?

A. We agreed to meet around ten o'clock that

same morning, because

Mr. Choisser: We object to any reasons given,

as a conclusion of the witness.

The Court: State the conversation.

The Witness: Since the price was so high, we

told defendant Noble and defendant Coppola that

we would have to contact our boss in Los Angeles,

and we wouldn't know until about ten o'clock.

Q. (By Mr. Murlless) : AVas there any other

conversation, and if so, will you state it?

A. They said they would wait till ten o'clock.

We would go out to a drugstore out on Thomas

Road [38] at 7th Avenue, I believe. Cottage Farms.

We were to telephone defendant Coppola. He said

that he couldn't give us defendant Noble's tele-

phone numl^er, that he refused—he had told him

not to give it to us.

Agent Van Natter called defendant Coppola from

the drugstore after we had called our boss in San

Francisco, the district supervisor, Gentry, District

Sui^ervisor Gentry told us

The Court : No, never mind.
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Q. (By Mr. Miirlless) : Are you speaking about

somotliing that occurred, now, on February 2nd or

February 3rd i

A. Tliis happened on tlie third.

Q. That was on tlic next day, at about ten

oV-lock in the morning^ A. Yes.

Q. Did you liave occasion to see on Fel)ruary

3rd eitlier of* tlie defendants, Coj)pola or Noble ?

A. No.

Q. Neither of tlieni. With I'espect to them, was

anything- else done in this regard?

A. Except for those ])hone calls to the drup^store.

Q. Did you s(M' them on February 3rd at all ?

A. No. [39]

Q. Will you state the source from which that

came '. As you observed, did Co]^pola take that from

a stamped package? A. This?

Q. Yes. No. the Exhibit 3 in evidence, that to

which you ha\"e testified?

A. No, he had it in his j)ocket.

Q. He had it in his ))()cket?

A. Wh(>n we came into the rest room, he had it

in his ])ocket.

Q. Did he have any stamped package? Did he

show you any stamped package at all at that time?

A. No.

Q. There were no narcotic stamps on that?

A. No, there isn't.

Q. He didn't state that he was licensed to sell

narcotics, did he? A. No, he didn't.

Q. Or sjiow you a license, or registrv t
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A. No.

Mr. Clioisser: I object to the leading character

of the questions. Let the agent testify, and not

counsel.

Q. (By Mr. Murlless) : Had you at that time

an order form provided yoTi hj the Treasury De-

partment for the purchase [40] of narcotics?

A. I did not.

Q. Did he demand one of you?

A. He did not.

Mr. Murlless: Thank you very much, sir. Your
witness.

Cross-Examination

By Mr. Choisser:

Q. Mr. Cantu, when was it you said you first

saw the defendant, Coppola?

A. January, 1952, about the 9th, I suppose, 8th

or 9th.

Q. That was in King's Bar?

A. That is right.

Q. He was working there at that time as a bar-

tender, was he not? A. That is true.

Q. And you talked to him about narcotics, I

])elieve you said, about being able to get some nar-

cotics ? A. That is right.

Q. Who was with you at that time?

A. Agent Van Natter.

Q. Anyone else? A. That is all.

Q. You and Mr. Van Natter walked into [41]

where Mr. Coppola was and asked him about getting

some narcotics? A. True.
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Q. ] 1,1(1 you ever seen Mr. Coppola before that

time .^ A. Only his picture.

Q. Only his ])icture. So the first time that you

evei- saw Mi'. Cop])<)la, you asked him about ])uy-

inu narcotics from him t A. That is true.

Q. And what did he tell you?

A. At first he said lie didn't kuow yet. He
would have to look aiound.

Q. He said he would have to look around?

A. That is ri^dit.

Q. What else was said?

A. 'i'hat was all for the time being.

Q. That was all. And then how soon after that

did you .no back ai;ain t

A. We used to go about eveiy night.

(^. About every night. Now, you said something

in youi' testimony al)out you had placed an order,

or something. Was that with ]\[r. Coppola?

A. That is true.

(^. And when was that t

A. About the same time, Jamiary. [42]

Q. In January? A. Yes, sir.

(^ And what had you placed an order for?

A. We told him we wanted some

Q. Not what you told him. What had you
placed an order for?

A. We ordered cocaine and heroin.

Q. How nnich i

A. Six omices of heroin and three ounces of

cocaine.
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Q. What ^Yas the purpose foi' that?

A. We were dickering l:)aek and forth.

Q. No set price at that time ? A. No.

Q. Did he tell you he would sell it to you?

A. He said he had the connections, that he had

made a phone call. He made a phone call out of

the state, and the man was flying in an airplane

to Phoenix and would deliver the narcotics.

Q. Then he told you he knew where you could

get it, is that right? A. That is right.

Q. Not that he, himself, would sell it to you ?

A. That is right.

Q. And the price hadn't been agreed upon? [43]

A. That is right.

Q. Was that the reason you went to the place,

I think on the date of February 2nd?

A. We went there because he said the

Q. Was that the date, February 2nd, that you

went there, the date of this indictment?

A. We went there February 2nd, yes, sir.

Q. And that was in response to what he told

you about this large order you just spoke about?

A. That is true.

Q. I)o you remember what day of the week that

was? A. No, I don't.

Q. Could it have been a Saturday night?

A. It was January the 29th when he told us

the order was ready, that it was in Phoenix.

Q. The night of all this occurrence, of receiving

these exhibits you have spoken about and testified

to, was on February 2nd, was it not?
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liim a clicck and tliis white envelope. Then lie sat

next to auent Van Natter.

Q. Did he nive him that white envelope there?

A. Yes.

Q. Are you positive of that?

A. Yes, I am positive of that.

Q. How do you identify that as the one Coppola

gave to Van Natter?

A. Tt has a very unique fold, as you can see.

Q. And you ohsei'ved that at the time?

A. Yes.

Q. That exhibit has, you say, some white X)owder

in it ! A. That is true.

Q. Is that the same white pow^der in it today

that [47] it had the night you got it, on Febi-uary

2n(l ! A. I don't know that.

Q. ^'<>u woukhrt know about tliat, would you?

A. No.

Q. \im don't know whether that exhibit now

is the same exhibit you took that night, or not, do

you i A. It is the same envelope.

Q. Is it the same piece of ])aper? A. Y^s.

(j). What is in it you don't know? A. No.

Q. Do you want to testify again that that is

the same piece of i)a])er that you saw Mr. Noble

give rop])ola i A. That is right.

Q. Where was Mr. Noble and Mr. Coppola at

that time!' t

A. Mr. Cojipola was right behind the bai-, alxtut

Iiair way in the middle of the bar, a.nd Mr. Noble

was (til the outside.
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Q. About ill the middle of the bar?

A. Yes, sir.

Q. And where were you?

x\. About three seats further towards the back.

Q. And he took the piece of paper out so that

you [48] could see it, and handed it to Mr. Coppola ?

A. He didn't take it out so that I could see it,

I don't suppose. He just handed it to him, and I

happened to see it.

Q. And you observed the foldings of it so that

you know it is the same envelope? A. Yes.

Q. Do you know what it had in it at that time?

A. No, I didn't.

Q. Now, what did Mr. Coppola do with that

white envelope? A. He put it in his pocket.

Q. Which pocket?

A. His righthand pocket.

Q. What, then, did he do?

A. He went on and served a couple of more

drinks to the customers.

Q. How long did that take?

A. Maybe five, another five or eight minutes.

Q. Then what happened after that?

A. Then he approached me and said, "Ray, I

want to talk to you a minute. Have you got a min-

ute," or something like that.

Q. Then what next happened?

A. Then he went towards the rest room, and [49]

I followed him.

Q. He left the bar? A. Yes, he did.



56 Anthony Coppola et aJ., vs.

(Testimony of R. 8. Cantu.)

Q. Was there anybody else behind the bar then?

A. r sui)i)ose theie was ])y that time.

Q. Not what you suppose. Do you know?

A. No, I don't know^

Q. Do you know wliether anybody was on duty

there that night besides Mr. Coppola?

A. No, I don't know.

Q. Anyway, he did leave the bar?

A. Yes, he did.

Q. And went into the rest room?

A. That is correct.

Q. And what did you do?

A. r followed him to the rest room.

Q. What happened in the rest room?

A. He handed me the white envelope, and then

he said, "This is what he has ^ot."

Q. He said "This is what he has got"?

A. He showed me this list, and when I tried

Q. ^'(»u say he handed you the white envelope?

A. V(»s, sir.

Q. That is not a list, that is a white envelope?

A. ^Phat is right. [50]

Q. And he handed you the list at the same time?

A. No, he didn't hand it to me. He just showed

it to me, and 1 said, ''May I have it?" He said,

''No."

Q. Arc^ you speaking of the envelope or the

list?

A. He gave me the envelope in my hand, and

J grabbed it and [)ut it in my pocket. The list he

showed t(t me, but lie wouldn't let in(> touch it.
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Q. When he showed you the white envelope, you

gral^becl it and put it in your pocket?

A. That is right.

Q. Grabbed it out of his hand?

A. No, he gave it to me.

Q. Then you didn't grab it?

A. No, I didn't grab it.

Q. Then that testimony is not right, is it?

A. He gave it to me.

Q. Your testimony that you grabbed it, then,

is not correct?

A. What I meant was that I just grasped it,

probably I just grasped.

Q. Tell me again, which did you do?

The Court : He took it out of his hand. [51]

Q. (By Mr. Choisser) : You took it out of his

hand, is that right? A. That is right.

Q. Then he had this other piece of paper?

A. That is right.

Q. AVhich he showed to you?

A. That is correct.

Q. Is that the one you said he wouldn't give

to you ? A. That is correct.

Q. And he said, "This is what he has got"?

A. That is correct.

Q. What else was said and done?

A. I asked him how much they wanted. He told

me to talk prices to defendant Noble.

Q. What else was said? A. That's all.

Q. That's all. You gave Mr. Coppola no money
at that time ? A. No, I didn't.
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Q. Now, later on, Mr. Cantu, yon say that yon

went to a di'ive-in later that ni.sjht?

A. That is ri.uht.

Q. And yon related some very lengthy conver-

sations with Mr. Xo))l(' .^ A. That is correct.

Q. Did yon have any conversations with [52]

Mr. Coppola at the drive-in"?

A. He was there dnring most of the conversa-

tion.

Q. No, please. Did yon have any conversations

with Mr. Copj)ola at the drive-in? A. Yes.

Q. Yon didn't relate those in your direct exami-

nation i A. Well

Q. No. Did you relate any conversations you

had with Mr. Coppola at the drive-in in your direct

examination ?

A. AYell, here is the way I look at it

Q. Did you, Mr. Cantu?

A. Let me tell yon. If he was sitting there with

us

Mr. (lioisser: Your Honor, may we have an an-

The Court: They were all talking together, is

what he is trying to say.

Mr. Choisser: I don't know what he is trying

to say.

The Court : It is quite obvious.

Mr. Choisser : That is all.

The Court: Mr. Clark?

Ml'. Claik: r have a few (juestions. [53]

swei

i
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Cross-Examiiiation

By Mr. Clark:

Q. You were down there a))out two hours, down

at this King's Bar, on that Saturday night?

A. Yes.

Q. Do you know when you got there ?

A. About nine.

Q. Did you make notes as to when you got there

in your reports'? A. Yes, we do.

Q. And I suppose you read all those reports

over before you came into court today?

A. That is true.

Q. And discussed this case with Van Natter,

so you could get together on what happened, is that

correct? A. That is right.

Q. Is this a Saturday night, as you remember,

the night you went down to King's Bar down here

on north Central?

A. I don't remember what night of the week it

was.

Q. But you remember it was February 2nd ?

A. That is correct.

Q. Do you remember what time you got down
there? [54] A. About nine oclock.

Q. And you had some drinks?

A. Some what?

Q. Some drinks? A. That is right.

Q. What were you drinking down there?

A. Whiskey and water.
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Q. Yoii jukI a.iieiit Van Xatter sat u]i at the

bar and diaiik whiskey and wator for a eoui)le of

hours, is tliat ri«ht I

A. We had a})out a couple of drinks.

Q. How many drinks did you have that niglit I

A. P7*o})ably two or three.

Q. Maybe three. Had you had four or five ?

A. No, T doubt it.

Q. But you are not going to tell the jury you

didn't?

A. If I had I would tell them.

Q. Ml*. Cantu, where did you sit down there

that niiilit in the bar, exactly I

A. Oh, about three-cjuarters of the way down

towards the back.

Q, Towards the back. And there were other

peo])le there at the bar drinking?

A. Tliat is correct.

Q. And Tony Coppola was the bartender? [55]

A. That is true.

Q. He was the only one in back of the bar serv-

ing and mixing drinks I A. I suppose.

Q. Now, had you seen Karl Noble before?

A. Yes, we had.

Q. Wm say you observed him come in the bar?

A. Tliat is correct.

Q. And he sat down near the front of the ])ar,

(lid he not, sir?

A. No, he sat about half way down the bar.

Q. Halfway down tlie l)ar. And that Kind's
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Bar there is a fairly poorly lighted bar, is it not,

sir ? A. Yes, it is.

Q. The lighting is not very bright in that parf?

A. No, it is not.

Q. And you say that nobody here cashed a

check that night?

A. I don't know whether he cashed it or not.

He gave defendant Coppola a check to cash. That

is what he said. I don't know whether it w^as ac-

tually a check or it was the same size as a check.

Q. Why is it you don't know whether it was

a check or not? [56]

A. I saw the size of it. I didn't see any writing

on it.

Q. What color was it? A. White.

Q. Did Coppola give him any cash, that you

saw } A. Yes, he gave him some money.

Q. For the check? A. I suppose, yes.

Q. Did you see him take the check and ring

it up on the cash register? A. Yes.

Q. And put it in the cash register?

A. That is correct.

Q. Then he gave him some money?

A. That is right.

Q. And Noble had a drink?

A. Yes, he did.

Q. And he left? A. He left?

Q. He left King's Bar, didn't he?

A. No, he stayed there with us.

Q. He wasn't sitting with you at the bar, was

he?
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A. He was sitting right next to Agent Van

Natter. [57]

Q. T thought you testified earlier in this pro-

ceedings he was three or four seats down.

A. When he gave him the check he was. After

that lie moved over next to Agent Van Natter.

Q. And you saw him give him a white piece of

])a])er of souk* kind? A. That is right.

Q. Any writing on that white piece of paper?

The Court: He said a minute ago he couldn't

tell.

Q. (By Mr. Clark) : And Co})pola put the piece

of ])aper in his ])ocket ? A. That is right.

Q. And hv \n\i it in his righthand pocket?

A. That is right.

Q. And went about his business mixing drinks?

A. That is correct.

Q. You don't kjiow what else Coppola had in

liis ])()cket, do you? A. No, I don't.

(^. He may have had four or five other pieces

of whit(^ pa])er that were folded in his pocket, for

all you know, is that correct?

A. That is correct.

Q. You do not know if the check that was [58]

cashed, or the white piece of paper that Karl Noble

handed Coppola contained anything, did you?

A. No.

Q. And Coppola went on about his business as

a baitender mixing drinks, with a ])iece of paper,

and lots of (»tlier ])ieces of pajxM- in his pocket, and

i
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may])e sometime later, ten or fifteen minutes, he

met you in the rest room, is that what happened?

A. That is true.

Q. And he gave you an envelope?

A. That is right.

Q. You don't know that that was the same en-

velope or piece of paper that Noble gave Coppola,

do you? A. Yes, I do.

Q. Now, will you tell the jury what is so re-

markable about that torn up envelope or piece of

paper that you could identify it?

A. AVhat is remarkable about it is the way it

is folded. (Indicating.) It is a most unique way

of folding a piece of paper, if you will notice.

Q. Y^ou could observe that folding on that paper,

could you, wdien Mr. Noble handed it to Coppola?

A. I could observe this. (Indicating.)

Q. The ridges? A. Yes. [59]

Q. It is quite possible you fold any number of

envelopes in that very same manner, is it not?

A. Y"es, it is possible.

Q. Have you ever seen envelopes folded like

that before? A. Many times.

Q. Many times. Nothing unusual about it, is

there ?

A. It is unusual because of the fact that narcotic

peddlers fold them this way.

Q. You have seen many of those?

A. Many, yes, sir.

Q. Now, is there anything that would distinguish
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that onv(>l()j)e fi-oui tlic many others you haNc seen

in the past i A. No.

Q. Now, did yon pay Coi)pohi anything for this

cocaine i A. No, T did not.

Q. Yon never gav(> him any money?

A. No, I never did.

Q. And yon, yourself, don't knov^, to your own

knowledge, what was contained in the envelope that

Coj)pola gave you sometime later? A. No.

{}. It was a wliite j)owder-like stuff? [60]

A. That is correct.

Q. And you never arrested Coppola then, did

you? A. No, we didn't.

Q. \o\\ never stop})ed to search his pocket to

see how many other of those white envelopes he had

in his ])<)cket, did you? A. No, I didn't.

(J. Now, did Karl Noble ever sell you any kind

of narcotic drugs whatsoever?

A. No.

Q. You w(>rc out at Karl Noble's house at one

time, weren't you ^ A. Yes.

Q. ^Yhat did you purport to be to Karl Noble,

what did you tell him you were?

A. A narcotic peddler.

Q. You told him you were a narcotic peddler?

A. That is light.

(^. ^'ou went to his house a week or two previ-

ous to that and had a bunch of drinks out there,

didn't you, intoxicating drinks.'

A. I had one drink.

(^. \ o\\ had one drink i A. Yes, sir.
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Q. And you also searched his house to see [61]

if it contained narcotics at that time, did you not?

A. No, we did not.

Q. Did Agent Van Natter search it?

A. Not to my knowledge.

Q. Did you look in any of the closets, or any

place? A. No, I did not.

Q. Did you ever see Karl Noble in possession

of any narcotic drugs, to your knowledge?

A. No, I never did.

Mr. Clark: I have no further questions.

Redirect Examination

By Mr. Murlless:

Q. But he talked to you about what he said

was $1,800 worth? A. Yes, he did.

Mr. Murlless : That is all.

(Witness excused.)

The Court: We will suspend until two o'clock.

Keep in mind the court's admonition.

(Thereupon at twelve o'clock noon, a recess

was had until two o'clock p.m. the same [62]

day.)
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The Court: You may ])i'oceed.

Mr. Murlloss: Mr. Van Natter.

CHARLES HALL VAN NATTER
called as a witness for the plaintitf, having been

first duly swoni, testified as follows:

Direct Examination

By Mr. Murlless:

Q. What is your name, please?

A. Charles Hall Van Natter.

Q. What is your work, Mr. Van Natter?

A. I am a narcotics agent employed by the

Treasury Department.

Q. And for how long has that been your [63]

work? A. Oh, 28 months now.

Q. Was that your work in February of 1952?

A. Yes, it was.

Q. Where were you stationed at that time?

A. Ill Phoenix, Arizona.

Q. And where are you stationed now, sir?

A. San Diego, California.

Q. Do you know the defendants. Noble and

Coppola? A. Yes, I do.

Q. Did you meet them in connection with your

work ( A. Yes, 1 did.

Q. About when, if you will tell the jury?

A. The first time I met Mr. Coppola was Jan-

uary 8th, 1952.

Q. And where?
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A. At a tavern here in town called King's Bar.

Q. And where is that tavern located?

A. On north Central, I believe. Let's see. It is

the 5 hundred block just south of the postoffice.

Q. And you also have met prior to this moment

the defendant Noble? A. Oh, yes. [64]

Q. And when?

A. Oh, I met him along about the 9th or 10th

of January, I believe, 1952.

Q. In connection with your work?

A. Well, at that particular time it was not.

Shortly after it was in connection with my work,

yes.

Q. Do you recall meeting these people, the de-

fendants Coppola and Noble, on February 2nd,

1952? A. Yes, I do.

Q. And will you state to the jury the circum-

stances under which that occurred?

A. On February 2nd, 1952, at. Oh, I would

say approximately 9 or 9:30, narcotic agent Cantu

and mj^self went into the King's Bar here in

Phoenix for the purpose of discussing the transfer

of a quantity of heroin and cocaine from defendants

Coppola and Noble to ourselves.

Arrangements were made prior to this date for

the transfer of a sample of either cocaine, heroin,

or both, from defendant Coppola to ourselves. And
on that i)articular evening, shortly after, we went

in the bar and we asked the defendant if he had

the sample.

Q. Which one ? A. Of cocaine. [65]
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Q. Whicli defendant?

A. Pardon nie. Anthony ropi)ola. And the de-

fendant indicated that it would })e there shortly.

Q. Now, ahont what time of day was this?

A. Oh, this was ])r()bably shortly after ten

o'clock at nii^ht, about. And at approximately

10:30 p.m. defendant Coppohi entered the bar and

sat at my ri^ht.

Q. Which one entered the bar?

A. Pardon me. Defendant NoMe. And sat to

my I'i.iiht. We discussed, well, you might call it

trivialities, passed the time of day for a tim(», aiid,

oh, about, T would say 20 minutes to eleven, or

maybe 15 or 1() mimites—pardon me, to twelve

j).m.—the defendant Noble asked defendant Cop-

pola if lie would cash a check for him, and defend-

ant Co])pola stated that he would.

At this time defendant Noble handed defendant

Coppola a ])iece of paper which appeared to be a

check.

Q. Go riefht ahead, sir.

A. Shortly after that, oh, about seven or ei^ht

minutes to midnii^ht, defendant Coppola asked

Agent Cantu to accompany him to the men's room,

and the two, agent Cantu and defendant Coppola,

left my pi'esence. At this time [()6]

Mr. Choisscr: If your Honor please, we object

to the narrative form of the testimony. May it be

put in (juestion and answer form so we can make
an (ibjection ?
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The Court: Do you want to object to anything

so far?

Mr. Choisser: Yes, the volunteer statements of

what appear to ])e the conclusions of the witness.

The Court: All right.

Q. (By Mr. Murlless) : Go right ahead, Mr.

Van Natter, and tell the conversation, if any there

was, and what happened generally?

A. At this time I commenced a discussion with

the defendant Noble concerning the tentative trans-

fer of a quantity of narcotics from

Mr. Clark: I will object to any tentative con-

versation or tentative transfer.

The Court: Just state what was said.

The Witness (Continued) : The transfer of a

quantity of narcotics from the defendant to myself

and agent Cantu. The defendant handed me a small

piece of paper on which were written a number of

narcotic drugs, including pantopan and codeine. [67]

Q. (By Mr. Murlless) : I hand you Govern-

ment's Exhibit marked 5 for identification, and ask

you what that isV

A. This is the piece of paper that defendant

Noble handed to me at the bar at approximately

11:55 p.m.

Q. Does it appear to be in the same condition

now as it was when you received it?

A. Yes, it does.

Q. Where has it been in the interim, if you

know?
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A. It was contained in the Tocords of our ease

on these two gentlemen.

Q. And where was that record kept?

A. In the locked files of the Bureau of Nar-

cotics in T*h()(niix, Arizona.

Q. And wh(>n did Mr. Cantu come into its posses-

sion, if you know^?

A. T ,Q:ave this list to Cantu shoi-tly after I

received it.

(^). That evening- ? A. Yes, T believe it was.

Q. But this morning after it came out of the

records of your office, when did Mr. Cantu receive

it?

A. 1 handed it to him here in court. T took

it from the recoi'ds and j^ave it to Cantu. [68]

Q. This morning? A. Yes.

i}. It is in the same condition now as it was

when you received it I A. Yes, it is.

Mr. Murll(»ss: I move for its admission in evi-

dence, if your Honor please.

^fr. Clark: T object to that bein.s;- admitted in

evidence. li is ch'arly ])rejudicial to my client.

We are not charaed with any tentative transfei'

of narcotics at some other time to this a^ent, or

aii>ene else.

The Court: All ri,a:ht. Objection ovcM'ruled.

Mr. Choisser: May 1 ask a (juestion on voir

dire concerninu this exhibit?

The Court: Ves.

Q. (By Mr. Choisser): Mr. Van Natter, T un-

derstand yon were in the bai- nil of this time during-
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the evening of February 2nd? A. Yes, I was.

Q. Then later in the evening you saw the de-

fendant Noble, you say, come in and sit down?

A. Yes, he sat down quite close to me.

Q. Did he sit there during all the time up until

the time he gave you this piece of paper? [69]

A. He might have walked around. I can't

exactly remember.

Q. Was he sitting there at the same bar when

he gave you this piece of paper? A. Oh, yes.

Q. After this, you kept this piece of paper until

you gave it to Mr. Cantu?

A. I placed it in the records concerning

Q. That night you just kept it on your person

until you gave it to Mr. Cantu, did you?

A. Yes. I handed it to Agent Cantu.

Q. This paper, so far as you know, never left

the possession of Mr. Noble that night, did it?

A. Mr. Noble handed it to me.

Q. And before that time it never left his pos-

session at any time, as far as you know?

A. Not to my recollection.

Q. You didn't see Mr. Noble give this piece of

paper to Mr. Coppola?

A. No, I don't remember seeing that.

Q. Mr. Coppola never had this exhibit when he

left and went, as you say, back to the restroom?

A. No, not to my knowledge.

Q. And Mr. Cantu then didn't get this list of

narcotics, and didn't show this to Mr. Cantu in the

restroom because he didn't have it, did he? [70]
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A. Not to my knowledge.

Ml'. Choisser: I object to it, on tlie uround that

there has no ])i'oper foundation been h\id as to the

introduction of this exhi))it as ajj^ainst Mr. Coppola.

Tlic Court: All ri.uht, objection overruled.

Mr. Murlless: May this be marked in evidence?

The Clerk: Govei'iiirient's Exliibit 5 in evidenc(\

(Said document was received in evidence and

marked CrovernuK^Cs Exhibit 5.)

Q. (By Mr. Murlless) : And you did discuss the

list of inventories on that piece of paper witli the

defendant Noble? A. Yes, I did.

Q. Did you discuss it also with the defendant

Coppola i

A. I ))ei;an to, but defendant Copj)ola didn't

want to discuss it.

{}. Now, will you read to the jury wliat tliat

inventory is, what it states to be an inventory of?

Mr. Clark: I object to tliat. It speaks for itself.

The Court : Yes. Let them read it.

Mr. Murlless: Don't let him read it?

'ilie Court: It isn't necessary. The jury can

look at it. [71]

Q. (By Mr. Murlless): Then what happened,

Mr. Van Natter, if anything?

A. 'i'he defendant Noble stated that the cost of

the naicotics described on this ])iece of paper would
be Jf-IHOU. I asked him how nuich he wanted for it,

and he stated that the entire amount would be $1800.

1 told him that this ])rice was in exc(>ss of what
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the actual value of the narcotics was, and told him

that I would have to telephone—I believe I de-

scribed him as my boss, in Los Angeles, to discuss

the price, to see if he would be willing to pay that

much for the narcotics.

At this time I made a phone call to Los Angeles.

Q. Did you see the defendants Coppola and

Noble at a later time that night, or that morning,

at a drive-in?

Mr. Choisser: I object to that. It is subsequent

to the date laid in the indictment. No bearing on

the issues in this case.

Mr. Clark: I object to it further on the grounds

it is a leading question.

The Court: Read the question. See if it is a

loading question. [72]

(The pending question was read.)

The Court: AVell, did you see them at a later

time that evening?

The Witness: Yes, I saw the defendants at a

time after I saw them at the bar, yes.

Q. (By Mr. Murlless) : And who was present

at that later time?

A. Defendant Coppola, defendant Noble, and

Narcotic Agent Cantu, and myself.

Q. Where is this drive-in, please?

Mr. Clark: Just a moment. He hasn't testified

about any drive-in, if it please the court.

The Court: All right. Where did you see them?

The Witness: I saw them at the Central Drive-
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Til tliat is located at the northeast corner of Central

Avenue and McDowell. Pardon me. Let's see,

"Roosevelt, \ believe.

Q. (By Mr. Mnrlless) : Was there a further

discussion at that time, or did you have a further

discussion at that time with them?

A. Yes, we discussed the price.

Mr. Choisser: Just a minute. If your Honor

please, may we obj(»ct to any conversations pi'ior

to the conunission of this offense as incompetent,

irrelevant, [73] and immaterial.

The Court: All right, just state the conversation.

The Witness: We discuss(»d the price of the nar-

cotics, and defendant Noble and I discussed the

weiii,hts of the narcotics, and at that time defendant

Noble told me that there were, I believe, 480 grains

in an ounce of heroin or morphine, and he wanted

to show me how nnich moiiey we would make on

this particular ounce of mor})hine if we cut it down
and sold it in smaller (|uantities, or diluted it and

sold it.

And he wrote—he took a piece of napkin paj)er

and wrote some figures on it to show me how much
money we could make, and at that time picked it

up and threw it to on(» side.

Q. (IJy Mr. Murlless) : I hand you Govern-

ment's Exhibit () in evidence and ask you w^hat is

that i

A. 'ill is is the ])ortion of a napkin on which

defendant Noble figured the a])proximate piice that

we could make from the morphine.
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Q. About which you just testified?

A. Yes.

Q. How much did he say you could make on it,

if you remember? [74]

A. It was 5 thousand 9 hundred and some dol-

lars.

Mr. Murlless : There is one of these items I can't

read. May this witness testify in its regard, if your

Honor please?

Q. If it was discussed with you. Item No. 1,

what does that read? That is referring to Govern-

ment's Exhibit 5 in evidence.

Mr. Clark: I object to that as invading the

province of the jury. They can read it.

The Court: Maybe they can't read it any better

than counsel can.

The Witness: That was supposed to represent

an ounce of powdered morphine, I believe.

Q. (By Mr. Murlless) : Item No. 1 ?

A. Yes.

Q. And the word is "powdered." I see. Thank

you.

At any time during your acquaintance with either

of the defendants, did either of them, and if so,

which one, state that he had a registry number for

the sale of narcotics? A. No, they didn't.

Q. I hand you Government's Exhibit 3 in [75]

evidence and ask you if you have ever seeii that

before t A. Yes, I have.

Q. And where?
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A. I saw this in tlie men's room at King's Bar.

Q. rndcr what circumstances I

A. Agent Cantii showed it to me.

Q. And when was this?

A. Fehruary -nd, or perhaps shortly after mid-

night, 12:01 a.m., or 12:02 a.m., on February 3rd.

Q. After that time, did you have occasion at a

later time to see that exhibit, some months or weeks

later'?

A. Yes, we received this item in a registered

package from the Alcohol and Tobacco Tax Divi-

sion chemists, San Francisco.

Q. Could you state about when that w^as?

A. Oh, that was along about the first part of

April, I believe, of 1953.

Q. And when you say "we," who do you mean?

What do you mean i Your office?

A. Narcotics Agent Smith and myself. Nar-

cotics Agent Smith is now deceased.

Q. He was at that time the officer in charge

there of the local office of the Bureau of Narcotics?

A. Yes, he was. [7()]

Q. Do you know what happened to that wiien

you received it back, as you stated, sometime in

Ai)7-il of 1952 t

A. This was i)laced in the vault in the office of

the Bureau of Narcotics here in Phoenix, and was

in the dir<'ct custody of Agent Smith until his death.

It wasn't removed, to my knowledge. And when I

assumed the ])()sition of agent i]i cliarge, I took
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custody of it, and when I was relieved, I placed it

in the custody of Narcotic Agent Ross.

Q. Between the times you and Agent Smith de-

posited that in the files there in the office of the

Bureau of Narcotics, and the time you turned it

over to Mr. Ross, your successor agent in charge,

is it in the same condition, generally, or was it in

the same condition, generally, when you transferred

it to Mr. Ross, as it was when you received it?

A. Yes, this outside package was. I haven't seen

the other evidence containers to be sure, but this

package right here is in substantially the same

condition.

Q. Had you seen, then, or did you see at that

time Government's Exhibit 2 for identification?

A. I have seen it. However, I have never placed

my initials on it.

Q. You have seen it? [77]

A. It was in this package here.

Q. That is. Government's Exhibit 2 for identi-

fication was contained in Government's Exhibit 1

for identification during the time that you were

agent in charge? A. Yes, it was.

Q. And likewise with respect to Government's

Exhibit 4 for identification, have you ever seen that

before ?

A. Yes, this, I believe these two were placed to-

gether thusly, and in this package.

Q. I see. And they contained Government's Ex-

hibit 3 in evidence?

A. I didn't rebreak the seal to see this. I opened
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tlic ])ac'kago and saw tliosc. 1 saw tlie largo con-

tainers.

Q. Yon saw Government's Exhibit 1 for identi-

fication, and Government's Elxhihit 2 for identifica-

tion, but not the bindle or the paper?

A. No, I didn't break open the seal.

Q. And Government's P]xhi])its 1 and 2 were

transferred to your successor, Mr. Ross, in the same

condition that they were received by you from ^Ir.

Smith ? A. Yes.

Q. The eveninc: of F'ebruary 2nd, did you [78]

at any time in the custody of defendants Noble or

Co])pola see an original stamped, tax-paid package

for cocaine? A. No, T did not.

Q. They didn't claim that they had an original

stamped package at that time?

A. No, they didn't.

Q. Didn't show you one? A. No.

Q. And at the time that it was shown to you in

the restroom, the Government's Exhibit 3 in evi-

dence didn't have on it any stamps or tax-paid

replicas ?

A. No, it didn't have any writing, to my knowl-

edge.

M'-. Mnrllcss: Thank vou. ^'oui- witness.
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Cross-Examination

By Mr. Clark:

Q. Mr. Van Natter, on the night of February

the 2nd of 1952, when you and Cantu went to

King's Bar here in Phoenix, tell the jury just

where you and Cantu sat there in that bar.

A. Well, the bar, as you sit at the bar, the main

portion of the bar, you face north. The bar runs,

generally speaking, the main portion of it runs east

and south—pardon me, east and west. [79]

And Agent Cantu had the last stool, I believe, on

the west end of the bar, and I had the next to the

last stool. We usually sat at the west end of the

bar there facing north.

Q. The bar runs east and west, and Cantu was

all the way down at the end of the bar, at the west

end? A. Yes, he was.

Q. And he was not anywhere around near the

middle of the bar, or up towards the front of the

bar towards the door, was he?

A. Not to my recollection. I believe he was at

the end of the bar.

Q. And he was sitting on your left?

A. To my left, yes.

Q. Now, Mr. Van Natter, you waited there quite

some time before you ever saw the defendant, Karl

Nol^le here that sits on my right, is that not correct ?

A. I would say a good hour or so.

Q. And you sat there and drank bourbon drinks,

did vou?
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A. No, I am sorry to say, T ])oli('ve T bad Bnd-

wcisor beer, if T am not mistaken.

Q. Was Cantu drinkinc,- bourbon?

A. I think he was drinking A-1, I am not [80]

sure. A-1 or Coor's beer.

Q. He wasn't drinking- any mixed drinks of any

kind !

A. He may have had one, but as far as I can

remember, we drank beer.

Q. Now, you first saw Exhi])it No. 3 here in

evidence when A^cnt Cantu exhibited it to you in

the men's washroom, is that correct?

A. Yes, he showed it to me in the washroom.

Q. And were you in tliere at the time that Coj)-

pola and Cantu were in there together?

A. No, I was not. I remained seated at the bar.

Q. This so-called bindle, or envelope, or what-

ever it is—it is p]xhibit No. 3 in evidence, is that

ri.uht ?

The Clerk: Exhibit 3 in evidence.

Q. (By Mr. Clark, continued) : How do you

recop:nize that envelope there, Mr. Van Natter?

A. At the lime 1 saw it 1 placed my initials on

it. We always do that when either seizing* or pur-

chasing evidence at the time you seiz(> it, or shortly

thereafter, as soon as you can, you place your iden-

tifying initials on it.

Q. And that is the way you idc^ntify that [81]

l)aiticular exhibit, is that not right, sir/

A. And by the ap])earance of the i)ackage, and
so forth.
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Q. Have you ever seen other packages like that?

A. Oh, yes, frequently.

Q. That is just an envelope, actually, is what

it is, isn't it?

A. No, it is a standard type bindle.

Q. Bindle?

A. They call them bindles in the underworld,

yes.

Q. Anything- that distinguishes that bindle from

any one of a hundred thousand other bindles, other

than your initials, and so forth?

A. Well, in my experience in buying narcotics

in the form of a bindle, they always, if a man has

been in the traffic any time at all, they always fold

them in one particular way, and that is the way
that any man versed in the traffic of narcotic drugs

would fold a bindle, yes.

Q. So it is just like all the rest of the bindles

you have seen, isn't it?

A. Well, it is larger than most bindles I have

seen.

Q. But there is no other distinguishing [82]

mark on there that you know of, is there ?

A. No. With the exception of my initials that

I placed on.

Q. Now, you saw Karl coming in there, is that

correct ? A. Yes.

Q. And he came in and had a drink, did he not ?

A. Yes. I can't tell you exactly what kind of a

drink he had, but I believe he had a drink sitting

there.
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Q. How fav from you was he sitting?

A. He was seated i)ei*haps one or two seats from

me, or maylx' three or four seats down. That would

])e east of me.

Q. East of you ^ A. Yes.

Q. And yon were in between him and Cantu ?

A. Yes, T was.

Q. And that was a Saturday night, was it not,

Fel)ruai-y 2nd, 1952?

A. Oh, let's see if I can remember. Yes, it was.

Q. And they were doing a whale of a business

down there in King's Bar that night, were they not?

A. Well, the bar, every time I went in [83]

tliere, yes, they had a number of people there.

Q. And thcri' were people sitting in between you

and where nobody was sitting, down towards the

other end of the bar, is that not correct, sir?

A. I believe there was one vacant seat, if I can

remember correctly, and then a woman, and then

Noble. T think he was three stools away from us,

or me, rather, on the third stool.

Q. He was closer to you than he was to Cantu,

in any event, was he not? A. Yes, he was.

(J. And you saw Karl here give Coppola some-

thinn that looked like it might be a check?

A. That is what he called it, yes.
I

Q. What who called Hi
A. Well, he ask(>d Tony to cash a check for him.

I could licar liini say that, and Tony

Q. You heard it { A. Yes, I did.

Q. Did he hand him a check?
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He handed him something.

And Tony put it in the cash register?

I don't remember what Tony did with that,

Q
A

now

Q Did you see Tony give him some money?

He gave him a quantity of money. I [84]

couldn't tell you how much, though.

Q. What else did you see, if anything, there at

that particular time?

A. I saw that transaction.

Q. You saw that transaction. You couldn't tes-

tify under oath to this jury that you saw Karl

No])le giye him that particular bindle that is

marked in evidence, could you, sir?

A. AVell, since I was not paying too strict atten-

tion, no, I couldn't personally.

Q. And did you ever see Tony put anything in

his pocket that night? A. No, I didn't.

Q. You, of course, were there to observe any

transactions that might take place between Mr.

Noble here, and Tony Coppola, the bartender, were

you not?

A. We were there to—I wasn't there for that

specific reason, I was there to make arrangements

for

Q. You were there to try to make arrangements,

as T understand it, to get Noble, or Coppola, or both

of them, to sell you a quantity of narcotic drugs

described there in that piece of paper, isn't that

right ?
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A. We were there to j)urehase some narcotics,

yes. [85]

Q. I will ask you, did you purchase any nar-

cotics, or did Karl Noble ffive you any narcotics?

T will ask you, did you purchase any narcotics from

Karl Noble? A. No, I did not.

Q, Did Karl Noble ever ^ive you or Cantu, to

your knowledge, any narcotics?

A. No, not to my knowledge.

Q. You got accjuainted with Karl back in Janu-

ary of 1952, is that correct?

A. Yes, 1 would imagine the 9th or 10th of

January.

Q. Did you meet him there at King's Bar?

A. Yes, that is the first place I ever saw him.

Q. And you were out to Noble's house on at

least one occasion, is that right, Mr. Van Natter ?

A. Narcotic Agent Cantu and myself went out

there once, yc^s.

Q. And you sat around, drank a little whiskey,

and talked i A. Yes.

Q. And did you search the house at all?

A. No. No. I

Q. You never looked in his house to see if he

had any narcotics? [8()] A. No. No. i

Q. Now, did you see Karl Noble leave the bar

there that night?
^

A. No, 1 didn't see him leave the bar. We were

at the Drive-In before he arrived.

Q. WIhmi did Karl leave the bar, if you know ?

«
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A. I don't know. I couldn't testify to when he

did leave the bar.

Q. Did you see Tony Coppola go back to the

washroom, or some place, w^ith Cantuf

A. Yes, Tony came over and asked Agent Cantu

to accompany him to the men's room.

Q. How much later was that after Noble cashed

this check, or whatever he did?

A. That was shortly, oh, within a matter of

minutes after Coppola cashed it.

Q. When Coppola went back into the washroom

with Cantu, do you know whether or not Noble was

in the bar"?

A. Yes, he came up and sat right beside me then.

Q. Did you and Noble go to the drive-in to-

gether ?

A. No. Noble and Coppola came in together, I

believe.

Q. When did you leave the bar there that [87]

night ?

A. Oh, it was close to one o'clock, because we

were at the—it was after the bar was all closed

when we w^ere in the drive-in.

Q. Did Noble here tell you at any time that he

didn't mess with this stuff, these narcotics?

A. No, he didn't.

Q. He never told you that? A. No.

Q. Did you ever see any narcotics on Mr.

Noble's person, that you know?

A. No, I never have.

Q. And you never received any from him either.



86 AntJionjj Coppola et al., vs.

(Testimony of Charles Hall Van Natter.)

did yon? A. No, I never have.

Q. And yon were never able to eifect any pnr-

chase of any of the narcotics which are snpposed

to he described on that list which is in evidence?

A. No. There was a difference in price that we

wei-e unwilling" to })ay.

Q. And. of conrse, you never arrested Mr. Noble

on Febrnary 2nd, or the third, did yon?

A. No. No.

Q. Now, the first time yon saw Exhibit No. 3

was when it was exhibited to yon in the men's rest-

room by Agent Cantn ! A. Yes, it was. [88]

Q. Were yon two in the restroom by yourselves ?

A. Yes, we were all alone in the restroom.

Q. A]id did j^ou tak(> it into your possession at

that time?

A. No, Cantn kept it in his possession.

Q. P>ut you marked it .^

A. I marked it, yes.

Q. And what happened to it then?

A. Cantn kept it in his possession,

Q. Did \c)u look into this bindle to see what

was in it?

A. Yes, lie showed me the contents of the bindle.

Q. And what was in it?

A. A white crystalline substance similar in ap-

pearance to cocaine.

(J. Tt a]i])ears similar to tiour, too, doesn't it?

A. No, not to Hour, to me.

Q. Just a white powder ^
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A. A white, crj^stalline, snow-like substance, you

might call it.

Q. But you didn't know of your own knowledge

what it was, did you?

A. No, I didn't make a chemical analysis [89]

of it.

Q. Do you know what Cantu did with that

bindle there, that envelope?

A. No, I can't testify as to what exactly he did

with it, of my own knowledge. I didn't see him

tui'u it over to anyone myself.

Q. And have you seen that envelope? I will ask

you, when was the last time you saw that envelope ?

A. This morning I saw the large package.

Q. Prior to today, when was the last time you

saw the envelope?

A. It was June 30th, 1953.

Q. Whereabouts did you see it at that time?

A. I opened the safe at our office and looked at

the envelope.

Q. And was that at the time of Earl Smith's

death, or afterwards?

A. No, it was at the time of our annual account-

ing of evidence held in the various branch offices.

Q. Now, why was it that you never did try to

consummate the sale there of those narcotic drugs?

A. Well, we did as to a portion of them.

Q. You did buy some of those things?

A. We did try to consummate the sale.

Q. With Noble here? [90]

A, No, not with Noble.
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Q. You found out lie didn't liavo anything to

do with those druses, isn't that ri^'ht?

A. No. He told me he wanted $1800 for it, and

at that time, why, T told him that was too much

money.

Q. H(> never did exhibit any di'Ugs to you, did

he.' A. No, he did not.

Q. Did you ever ))ur('hase any of those things

described in that list? A. No, wt never did.

Q. Did it occur to you to try to make a purchase

from Mr. Noble of a ])ortion of those?

A. Yes, it did.

Q. i^ut you never did, did you?

A. AVe tried to.

Q. But he would nevei- sell you anything?

A. He wanted to sell it all or nothing.

Q. Conse(iuently, he never sold you anything?

A. He never sold us anything.

Q. And he never gave you anything?

A. He never gave me anything.

Mr. Clark : T have no further questions.

Mr. ChoisscM*: Just a few questions, Mr. Van
Natter. [91]

Oross-Exammation '•

By Mr. Choisser: ^

Q. Do you recall whether or not this was a Sat-

urday night you testified about being in the bar?

A. Yes, T am (piite sure it was.

Q. How many ))e()])le were at the bar during the
\

evcTiing while you were thei-e ?

%i
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A. Oh, let's see. They have probably over 25

stools there. I would say 20 or 25 stools, and a

number of booths. There are, oh, 30 or 40 people

in there most of the time, I would say.

Q. Engaging in drinking?

A. Yes, most of them.

Q. Was Mr. Coppola the only bartender on duty

at that time? A. Oh, yes.

Q. He was the only one, and was the only one

during that evening that you were there?

A. As long as I was there, he was the only one.

Q. You were there the major portion of the eve-

ning, were you not?

A. Yes, we were there the later part of the

evening.

Q. At the time you say you saw Mr. Coppola

and Mr. Cantu go in the back room, had Mr. [92]

No])le given you that list, which is Exhibit 5, I be-

lieve, at that time?

A. He gave it to me perhaps 30 seconds after

they went into the restroom.

Q. In other words, he gave you that list while

they were in the restroom? A. Yes.

Q. Ml*. Coppola didn't have that list in the back

room with him to exhibit to Mr. Cantu?

A. Not to my knowledge.

Q. Well, 3^ou had it at that time, did you not?

A. Yes, he handed it to me.

Q. Noble did? A. Yes.

Q. So it couldn't have been any place else be-

sides in your possession? A. No, it couldn't.
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Q. How lonu" do yon say these men were in tlie

l)ac'k I'oom ?

A. A very short time, perhaps two minutes.

Q. It conldn't liave been as long as four or six

minutes, ei^lit mimites?

A. It eould liave been, but I doubt it.

Q. You say when Mr. Noble came into the place

he cashed a clieck with Mr. Coppola? [93]

A. It was after he came in.

Q. That check is the only thing you saw Mr.

Noble give Coppola?

A. ' I couldn't even be sure it was a check, to be

very frank with you. He did give him a piece of

paper.

Q. He did give him some money back for it,

whatever it was, in return for it? A. Yes.

Q. You don't know w^hat was sent to San Fran-

cisco for analysis?

A. T didn't seal the evidence, or weigh it, or

examine it.

Q. Do you know what was in the w^hite paper

that Mr. Cantu showed you that night?

A. A white crystalline substance.

Q. Do you know what it w^as?

A. Not being a chemist, I couldn't testify to

that.

Q. Do yon know whether or not the powder that

is in the exhi})it now- was the same powder that was

in it that night i

A. It I'as the same ai)pearance.

Q. Do you know whether it was the same pow-
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der? A. I can't testify to that. [94]

Q. How long- did Mr. Cantu have that in his

possession, if you know, before he showed it to you ?

A. It was a very short time, five minutes, per-

haps.

Q. And you have no knowledge, of your own

knowledge, as to how he got possession of it?

A. No, I didn't see him get it.

Q. You made no arrest for any offenses that

night? A. No, we did not.

Q. Were you present when Mr. Cantu turned

that exhibit in to your office?

A. No, I was not.

Q. You don't know when that was?

xV. No, I don't.

Mr. Choisser: I think that is all.

Redirect Examination

By Mr. Murlless:

Q. Mr. Van Natter, during your conversations

with the defendants, when they were both together

the evening of February 2nd, and the morning of

February 3rd, if it went over that midnight, will

you state to the jury, was there any explanation of

why this Exhibit 3 in evidence, this cocaine, was

given, rather than sold?

Mr. Clark: I object to that as being [95] abso-

lutely improper redirect examination. It was not

gone into in cross-examination. He had a chance to

go into it on direct examination.

The Court: It is leading.
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Mr. Clark: I ()))ject to it for that reason, too,

then.

Q. (By Mr. Murlless) : During- your conversa-

tions with the two defendants that evening, that is,

February 2nd the nioiiiing of February 3rd, was

there any j)rice discussion other than that with

respect to the inventory about which you have

testified ?

Mr. Clark: I object to that as being improper

rediiect examination on the part of the government.

The Court: That is highly technical. Go ahead.

Mr. Choisser: May we have the foundation, as

to which defendant it was? May we have a proper

foundation laid i

The Court: All right.

Q. (By Mr. Murlless): In your conversations

when l)()tli of the defendants were present ?

Mr. Clark: I object to that, as no proper foun-

dation having been laid.

The Court: The same night, up at this drive-in,

at the corner of Central and Roosevelt, sometime

after [9()] one o'clock. It was the only conversation

they had.

Mr. Clark: Then I object to it. It has been gone

into, asked and answered two or three times.

The Court: That is highly technical. Go ahead,

answer.

The Witness: I attempted to discuss the price

with Anthony Coppola, but he said he didn't know
nnythiim about })rices, that we would have to dis-

cuss th(Mn with Karl Noble.
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Q. (By Mr. Murlless) ': What was Exhibit 3

provided you as, then? What was this?

A. Well, it was not given to me as anything.

Mr. Murlless: Very well, sir. Thank you. That's

all.

Recross-Examination

By Mr. Clark:

Q. That lighting up there at that King's Bar,

whatever it is up here on Central Avenue, that is

pretty fjoor lighting in there, isn't it, Mr. Van
Natter?

A. They keep the cash register well lit.

Q. But the rest of the bar is pretty dark?

A. The back corners are, yes, but right along

the bar itself, where they have the liquor [97] dis-

plays, and so forth, is quite well lit.

Q. The back of the bar is fairly well lit up?

A. Yes.

Q. The rest of it is all this modern, indirect

lighting, is that it?

A. Yes, it was at that time.

Q. Kind of dark in there, too, is it?

A. I would say—I couldn't say whether—accord-

ing to some people it might be dark, but I thought

I could see very well, recognize people sitting in

there.

Mr. Clark: I have no further questions.

Mr. Choisser: That's all.

Mr. Murlless: That's all.

(Witness excused.)
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Mr. Miirlless: Mr. I)()bl)s.

BURT C. DOBBS
railed as a witness in behalf* of the plaintiif, having

been first duly sworn, testified as follows:

Direct Examination

By Mr. Mnrlless:

Q. Will \()U state your name, please?

A. IJurt C. Dobbs.

Q. What is your work, Mr. Dobbs ?

A. T am the clerk at the Federal Bureau of

Narcotics. [98]

Q. For how long has that been your work?

A. Two years in December.

Q. And w^as that your W(^rk in February of

1952 i A. Yes, it w^as.

Q. You knew^ Mr. Earl Smith !

A. Yes, he was the agent in charge here in

Phoenix for several years.

Q. And likewise at a later date, Mr. Charles

H. Van Natter became your superior, your agent

in charge? A. Y'es, he did.

Q. For whom do you w^ork now?

A. Mr. Ross.

Q. During the time of your service under Mr.

K. A. vSmith, would you state whether or not you
had ever seen during that time Exhibit 2, Govern-

ment's Exhibit 2 for identification?

A. Yes, I have.

Q. And how can you tell, Mr, Dobbs?
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A. On the back of the envelope, the initials of

Mr. Smith, and also mine as a witness.

Q. And does it show when you witnessed that,

or saw that exhibit?

A. Yes, it is dated February 4, 1952.

Q. Now, in that connection, I will hand you

Government's Exhibit 3 in evidence, and ask you

if [99] you have ever seen that before!

A. No, I have not seen this.

Q. Did you supervise the sealing of Govern-

ment's Exhibit 2 for identification?

A. Yes, I did.

Q. And who else was there, and whom did you

observe seal that? A. Mr. Smith.

Q. What was done with Government's Exhibit 2

after you witnessed its being sealed?

A. It was sealed by Mr. Smith, and of course

I witnessed it. Then we placed it in a larger en-

velope and mailed it to the chemist in San Fran-

cisco ])y registered mail.

Q. And who is that chemist?

A. We address all the envelopes to Mr. R. F.

Love. He is the chemist in charge of the Alcohol

and Tobacco unit there.

Q. Do you remember his address?

A. 100 McAllister Street, San Francisco, Cali-

fornia.

Q. When was the mailing accomplished?

A. That would be the same date this was sealed.

That would be—from here, I cannot tell. Usually

through our system it is mailed on the same day
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()!i wliicli wc seal tlie evidence. However, I can't

tell [100] for certain until T have the envelope it

was mailed in.

Q. Is this that envelope, if you can tell?

A. Yes, it has Mr. Smith's initials on it.

Q. And when was it mailed, if you can tell?

A. It was mailed on February 4th.

Q. Thank you very much, sir.

Mr. Murlless: 1 move for the admission in evi-

dence, if your Honor please, of Government's Ex-

hibit 1 for identification.

Mr. Choisser: 1 object to it, if your Honor

please, on the c^round the proper foundation has

not l)e('n laid. Tt is incompet(Mit, irrelevant, and

immaterial at this tim(\

The Court : It may be received.

Mr. Clark: 1 make the same objection for my
client.

^Ir. Murlless: And 1 offer Government's Exhibit

2 for identification in evidence.

Mr. Choisser: Same objection.

The Court: Same ruling.

Tile Clerk: (lovcrnment's Exhibits 1 and 2 in

evidence.

(Said items were received in evidence and

marked Cioverinnent's Exhibits 1 and 2.)

Ml-. Mui'lless: And Govermnent's Exhibit 4

for [101] identification, if your Honor please.

Mr. Choisser: Same objection.

Ml-. Clark: Same objection.
*
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The Court: 0])jection overruled.

The Clerk: Government's Exhibit 4 for identi-

fication.

Mr. Clark: I make further objection to the Ex-

hibit 4 in that there is writing on the said exhibit

that is highly prejudicial to my client, absolutely

hearsay.

The Court: Let me see what it is.

It may be received.

(Said exhibit was received in evidence and

marked Government's Exhibit 4.)

Mr. Murlless: Your witness.

Cross-Examination

By Mr. Clark:

Q. Mr. Dobbs, you have never seen Exhibit No.

3 in evidence before, is that right?

A. I do not know what Exhibit 3 is.

Q. Here it is.

A. My initials are not on this particular pack-

age, and I would say that I have not seen it. The

lapse of time is too great for me to recall it to

memory.

Q. You have seen lots of little bindles, or [102]

packages, or envelopes similar to this, have you not?

A. No, not generally similar. Of course, we have

many various packages, but most of them are dis-

tinct in size.

Q. You don't recall this particular exhibit be-

fore, Exhibit No. 3, is that correct ? A. No.
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Q. And you cannot testify to tliis jury under

oath tliat this p]xhi])it 3 \Yas phiccHl in any one of

these oth(>r envelopes, either Exhibits Nos. 2 or 4,

or 1, isn't that correct?

A. T am reasona])ly certain that it was. I would

say tliat it was.

Q. But you never saw Exhibit 3 placed in any

one of these three envelopes, did yon?

A. in the Bureau

Q. I don't care anything about the Bureau. Just

answer the question.

A. Will you repeat it, please, sir?

Q. You never saw Exhibit 3 placed in any one

of these three envelopes marked in evidence, did

you, sir ?

A. I am reasonably certain that I did.

Q. You testified already you had never seen Ex-

hibit 3 before in your life, that you know of? [103]

A. My initials are not on that envelope.

Q. So you are not ^oing to testify you had ever

seen it ^

A. r am reasonably certain they were put on the

env(»lope we use for our evidence.

Q. Are you certain to a moral certainty that you

saw Kxhibit '.) j)laced in any one of these three

envelopes?

A. Absolutely, there is no doubt at all in my
mind.

Q. Then you have seen Exhibit 3 before?

A. Yes. Of course, the reason wliv I Iiad said
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I had not seen it before was because my initials

were not on there.

Q. So you had said you liad never seen it be-

fore, is that correct? A, That is correct.

Q. There are a lot of things your initials aren't

on that you have seen before, are there notf

A. In what way do you mean?

Q. Is that the only w^ay you can say—Never

mind. Did you address that envelope yourself?

A. I would have to look at it again to be cer-

tain. However, I believe agent Smith addressed

the particular envelo])e. That is liis style of [104]

writing, typing.

Q. It is his style of typing? A. Yes.

Q. You type up there, don't you? A. Yes.

Q. I am referring now to what appears to be

Government's Exhibit 1. Do you know whether you

typed it?

A. No, I didn't type this. This is not my style

of typing. I am quite certain agent Smith typed it.

Q. You feel agent Smith typed it?

A. Yes.

Q. You didn't mail it either, did you?

A. It would have the initials in the upper left-

hand corner of the person that mailed it.

Q. It has got the initials "E. S." up here.

A. That would be Mr. Smith.

Q. Now, this envelope was addressed to Mr.

R. F. Love, was it not ?

A. That is the chemist in charge.

Q. And of course, you don't know when Mr.
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R. F. Love received this envelope and its contents,

do you?

A. Yes. We sent it by—It is marked on the en-

velope at the time he received it. Febrnary [105]

6th as T recall.

Q. Mr. Love received the envelope and its con-

tents ? A. Yes.

Q. You don't know what Mr. Love did with the

contents of that envelo])e, do you, sir?

A. I have no knowledge of it, no.

Mr. Clark: I have no further questions.

Cross-Examination

By Mr. Choisser:

Q. Mr. Dobbs, did I understand you to say

—

Have you seen Exhibit 3 before, or have you not,

which is this exhibit here. (Handing to witness.)

A. Yes, I have seen this before.

Q. You say now you have seen it before. Is that

your testimony, you have seen it before?

A. Yes, I would have to have seen this before.

Q. You would have to? A. Yes.

Q. Where did you see it? A. In my office.

Q. Who had it?

A. It is initialed here by

Q. No. Who did you see have it?

A. Well, the initials on the envelope [1^6]

Q. Who did you see have it, Mr. Dobbs?

A. xVt various times it would be A.^ent Smith.

Of course, Agent Van Natter, Agent Oantu.
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Q. Do you remember the particular time when

you saw that exhibit?

A. Only from the dates that are on here. The

date is February 2nd.

Q. Then I understand you now, you say you did

see this previous to this date ? A. Yes, I have.

Q. Did this exhibit have anything to do with this

mailing ?

A. Yes, of course. We put the exhibit in it

Q. Not we. Who did?

A. Agent Smith. Of course, it always takes two

people. One person actually does the work. The

other person witnesses it.

Q. Did you see agent Smith put this in the

envelope, this exhibit?

A. I recall from memory only. I am reasonably

sure he did, in my own mind. I am not certain.

Q. And he put it in this envelope here?

A. Yes.

Q. Is that envelope in the same condition now

as it was when he sent it? Was all that writing

on it?

A. When we sent it out, we have the [107]

'*E. A. S." on it. The ''E. A. S." was on it. Our

return address is on it, because it is different from

our district supervisor's address. Air mail is our

own stamp. We put that on at the office.

Q. Was this writing here on it on that date?

A. No, it was not.

Q. It was not. That has been put on there since ?

A. Yes.
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Q. So tboii it was not on there wlien it was

mailed by you? A. That is correct.

Q. Do you have any knowledge of where agent

Smith got the exhibits, or whatever he mailed in

this envelope?

A, Yes, it w\is handed to him either directly by

agent Cantu or agent Van Natter.

Q. Which one was it?

A. 1 do not know from my own personal knowl-

edge.

Q. Then you don't know from where he got it,

do you ?

A. Yes. He got it from either agent Van Natter

or agent Cantu.

Q. Were they both present when he received !

it? [108] A. I cannot recall from memory.

Mr. Choisser: I think that is all.

Mr. Murlless: Thank you, sir.

(Witness excused.)

Mr. Murlless: Mr. Stribling.

FRED I). STR IDLING
recalled as .-i witness for the ])laintiff. having been

previously duly sworn, testified further as follows:

Direct Examination

By Mr. Murlless:

Q. Mr. Strihlino, you were sworn this morning?

A. Yes.

Q. As being the chemist from San Francisco?
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A. Yes.

Q. And who is your senior officer there"?

A. R. F. Love.

Q. In the testimony this morning there was some

difficulty with the spelling of the word coca, or

cocoa, as it relates to the element cocaine, about

which you testified. A. Yes.

Q. Have you refreshed your recollection about

how to spell the derivative from which cocaine

comes? A. I have.

Q. Will you state to the jury what is the [109]

substance of which cocaine is a derivative?

A. Coca leaf, c-o-c-a.

Q. And you testified I think this morning in this

case that Government's Exhibit 3 contained cocaine,

which is that derivative? A. I did.

Q. Will you state to the jury from what is pow-

dered morphine a derivative?

Mr. Clark: I object to that. That is highly preju-

dicial to this client, bringing morphine, and things

like that into the record.

The Court: Yes. 1 don't think you can go into

that.

Mr. Murlless: Thank you. Your witness.

Cross-Examination

By Mr. Choisser:

Q. Is cocaine derived from any other source ex-

cept from the coca leaf ?

A. Yes, from egoniiie, e-g-o-n-i-n-e, and that is

derived from the coca leaf.



104 Anthony Coppola ef ah, vs.

(Testimony of Fred. D. Stribling.)

Q. C-o-c-a? A. Yes.

Q. That is the leaf that is mentioned in the gov-

ernment statute? A. Yes,

Q. That is the only place that it is derived [110]

Pidin ^ A. Yes. Not from e-o-e-o-a leaf.

Mr. Choisser: That is ri^ht. That is all.

Cross-Examination

By Mr. Clark:

Q. One further question, sir. Did you personally

open that big envelope there? I

A. T don't know whether I opened it or wit-

nessed the oj)ening. I either opened it or witnessed

the opening.

Q. If you witnessed the opening, how would you

determine that fact?

A. My initials would l)e on the package some-

where.

Q. How many times did you put your initials

on the package! A. It all depends.

Q. Pardon?

A. Ordinarily it would just be one of them on

that i)ackage. On the inside package, that would be

twice.

Q. Now, do you open, as a rule, packages that

are addressed to Mr. Love?

A. Oh, yes. Official mail, yes.

Q. Do you open them yourself?

A. Yes. I ])robably open more than he does, [111]

as a matter of fact.

i

J(
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Q. And do you always—are there always two of

you that open the packages?

A. Practically always, two or more.

Q. Were there two or more present when you

opened that big' envelope there?

A. There were at least two.

Q. And did you both put your initials on them?

A. T believe so. I put mine on, I feel sure.

Q. Is that one of the Bureau rules, that you put

your initials on things when you open them ?

A. It is not the rule, but it is a custom.

Q. Now, how do you tell from this envelope how

many of you were present when it was opened ?

A. Yes, there were three.

Q. Who were they?

A. R. F. Love, C. E. Hubach, and myself.

Q. And you get that from the initials on the

envelope, is that correct? A. Yes.

Mr. Clark: I have no further questions.

Further Oross-Examination

By Mr. Choisser:

0. One more question. There is a cocoa, c-o-c-o-a

tree, is there? [112]

A. I didn't quite go^i that question.

Q. I say, do you know whether or not there is

a cocoa tree?

A. I don't know whether it is a tree or a shrub.

There is a cocoa, c-o-c-o-a, shrub or tree.

Q. It has leaves? A. I presume it does.
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Q. Docs tliat have aiiythiiig to do with cocaine?

A. No.

Mr. riioisser: Tliat is all.

Mr. Miirlless: Thank you Yory much.

(Witness excused.)

Mr. Choisser: I have one more question I would

like to ask the agent Cantu before the government

rests, on further cross-examination.

Mr. Murlless: Then this should he the time.

The Court: All vmhi. Call Mr. Cantu.

R. S. CANTU
recalled as a witness, having been previously duly

sworn, testified further as follows: I

Recross-Examination

By Mr. Choisser:

Q. Mr. Cantu, you were sworn and testified in

this case, I believe, this morning?

A. Yes. [113]

Q. And showing you GoveiTiment's Exhibit 5,

which aj)|)ears to be a list of some items, do I recall

that you testified about where you received that ?

A. That I received it from Agent Van Natter.

Q. And when? A. This morning.

Q. And is that the same list that you testified

that Mr. Co])pola show^ed you in the restroom?

A. No.

Q. What list did you testify that Mr. Cantu

showed vou in the restroom?
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A. He showed me a list there that he wouldn't

even let me touch. I never saw it again.

Q. This is not the lisf?

A. No. I don't think so. It had prices on it.

Q. He showed you a list of items similar to this?

A. Yes.

Q. Was it the same list, do you know? Same

items ?

A. I don't believe so. I don't know for sure.

Mr. Choisser: That is all.

Mr. Murlless : That is all.

(Witness excused.) [114]

Mr. Murlless : The government rests. That is all.

The Court: We will have our afternoon recess

at this time. Keep in mind the court's admonition.

(Recess.)

(Whereupon, the following proceedings were

had in chambers, out of the presence of the

jury:)

Mr. Clark : At this time, if it please the Court,

I move for the dismissal of both counts contained

I

in the indictment, for the reason that neither Count

I nor Count II charges the defendant, Karl Noble,

with the commission of an offense against the United

States of America, or anyone else.

I base this motion upon the following: That the

statute under which we are prosecuted does not

make mention of a narcotic drug called cocaine.
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(*-()-('-a-i-ii-c. 1 1 lueirly makes the distribution unlaw-

ful of (l(M-ivatives oC coca, c-o-o-a, leaves. We have

been charged in tlie indictment with the distribution

of c-o-c-o-a leaves.

Now, if it please the court, as the court well

knows, there are no statutory crimes—I mean, there

ai'c no common law crimes which a defendant can

be prosecuted for, and he may only be [115] [)rose-

cuted according to statutory authorit3^ And I cite

the case of United States versus Bathgate, 246 U.S.

220, 62 Lawyers Edition 676.

I submit to the court that an indictment must

allege directly and with certainty every essential ele-

ment or ingredient of the offense charged, and if an

element is omitted, as it is in this particular case,

it cannot be supplied by intendment or implication,

and I submit we have not been charged with an '

offense in either Count T or Count II of the indict-

ment. That is all on this one.

Mr. Choisser: That is as to both defendants.

The Court: You join in the motion?

Mr. Choisser : Yes. That is as to both defendants.

The Court : Motion denied.

Mr. Clark: Now, if it please the court, I move
for a judgment of accpiittal. T make this on behalf

of Karl Noble oiily. You can join in it if you

want to.

I move for a judgment of acquittal as to the de-

fendant Karl Noble, for the reason that the govern-

ment has not proved, has not charged him, to begin

with, with a conspiracy'. v

He is charged with the distribution of a certain
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dem'ative of cocoa, c-o-c-o-a, leaves, [116] and in

both counts, I and II.

Now, there has been absohitely no evidence pro-

duced by the government to show that Karl Noble

dispensed or distributed to one R. S. Cantu any

form of narcotic drug, on February 2nd, 1952, or

at any other date. There is absolutely no evidence

in the entire case to show that Karl Noble unlaw-

fully and fraudulently or feloniously distributed or

gave away to R. S. Cantu any kind of a narcotic

drug. There is no evidence to show that such a

distribution was not in pursuance of a written order

on the Secretary-Treasurer of the United States.

The evidence is very conflicting on the govern-

ment's side. One agent says one thing and the other

one says another. Agent Cantu says he was sittting

in the middle of the bar. Agent Van Natter says

that Agent Cantu was sitting on the east end of the

bar.

Agent Van Natter has stated that he was sitting

between Cantu and the defendant, Karl Noble.

Now, the evidence is, in its strongest light possible

for the government, the evidence shows merely this,

that on the night of February 2nd, that Karl Noble

entered King's Cocktail Lounge in the city of

Phoenix, and that he tried to cash a check, or did

cash a check with the bartender, [117] Tony

Coppola.

The evidence in its strongest light possible shows

that the defendant, Karl Noble, gave a white en-

velope or bindle to Tony Coppola.

The evidence is entirely lacking that that white
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envelope or biiidlo eontained any narcotic dru^- of

any kind or description.

The evidence also shows that in the stronpjest

light favorable to the government that Coppola put

this white envelo])e, or ])aper, or bindle, in his right-

hand pocket, that the bindle was similar to many,

many other bindles that agent Cantn had seen

before.

The evidence discloses that the bartender put

the bindle in his pocket and carried it around for

between five and eight minutes.

There is nothing in the evidence to show that ho

had nothing else iri his ])ocket, or that Exhibit Xo.

3, which has been admitted in evidence was the same

bindle or envelope which had been given Coppola

by the defendant Karl Noble. He could have had

four other similar envelopes in his pocket. Some of

them iiiight have contained narcotics, or any other

substauf-e, but there has been absolutely no con-

nection, and both officers have testified that the de-

fendant Karl Noble never sold them any [118] nar-

cotic drugs of any kind, nor did they ever see any

narcotic drugs of any kind or description in the

|)ossession of the said Karl Noble.

For that reason, 1 submit to the court that the

evidence is wholly insufficient as far as the defend-

ant Karl Noble is concerned, and T ask the court to

dismiss the indictment, both Counts I and II, against

Karl Noble.

Also. 1 ask the court, or I move the court foi- a

Judgment of accpiittal as far as the defendant

Noble is concerned.



United States of America 111

The Court: Denied.

Do you want to make a motion"?

Mr. Choisser: I would like to make a motion on

behalf of the defendant Coppola, first, for an order

of dismissal, upon the grounds heretofore stated,

and that has been denied; and, further, a motion

for judgment of acquittal on the ground, and for

the reason that there is insufficient evidence to sus-

tain a conviction as to the defendant Coppola.

The Court : Denied.

(The following proceedings were had in open

court, in the presence of the jury.)

The Court : You may proceed.

Mr. Choisser : I call Mr. Coppola. [119]

ANTHONY COPPOLA
called as a witness for the defendants, having been

first duly sworn, testified as follows:

Direct Examination

By Mr. Choisser:

Q
A
Q
A

Q
A
Q

State your name, please ?

Anthony Coppola.

Your business or occupation?

Bartender.

How long have you lived in Phoenix?

Since 1945.

And have you tended bar any of that time

in Phoenix? A. The last six years.
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Q. You have tendod bar. What did yon do he-

fore that? A. I was a waiter.

Q. Have you tended bar in the same place all

that six years?

A. T have tended bar at Kinp^'s Cocktail Lounge,

Milton's Skylark, Seven Seas Club, Bernie's Tavern,

and Nine O Two, where I am working light now.

Q. Have you been working continuously at bar-

tending for the last six years?

A. Yes, sir. [120]

Q. Where were you working on February 2nd

of 1952, I believe it was?

A. At King's Cocktail T.ounge.

Q. And where is that I

A. I believe it is on 426 North Central.

Q. How long had you been woi-king there at

that time? A. About thirty months.

Q. Continuously? A. Yes, sir.

{}. You saw th(» two witnesses that testified here

today, Mr. Cantu and Mr. Van Natter. Did you

ever see those men before, that you know of?

A. Those two gentlemen? That particular night

you are r(^ferring to, the bar was full of peo])le.

Q. No. Had you ever seen those two men he-

fore?

A. No, never, other than that pai'ticular Tiight,

February 2nd.

Q. Were they there that night?

A. They were there. {§

Q. Was Mr. Noble, the gentleman that sits over

here, was ho there at the bar that night, if vou
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know? A. Yes, he was there.

Q. Now, do you know what night of the week

that was <? [121]

A. February 2nd was on a Saturday.

Q. You know that now*? A. Yes.

Q. Do you remember about how many people

were in that bar that night?

A. Oh, gosh, the bar was full.

Q. What time did you go on duty that night?

A. Five o'clock,

Q. How long did you work ?

A. Till one o'clock.

Q. And were you the only bartender on duty or

was there another bartender, were there other bar-

tenders in the place?

A. I was the only bartender on duty.

Q. You were the only one? A. Yes, sir.

Q. During all that time? A. Yes, sir.

Q. Did you see Mr. Noble that night?

A. At the bar?

Q. At the bar, yes. A. Yes, sir.

Q. About what time?

A. Oh, about eight, nine o'clock.

Q. And how many times that night did you see

him? [122]

A. He was there for, oh, an hour or two.

Q. Then did he leave? A. Yes.

Q. Was he there any other time except for that

hour or two? A. Not that I recall.

Q. Was your wife there that night, do you know ?

A. Yes.
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Q. About what time did slio come in, if you

know? A. T believe it was about 10:30.

Q. And did she stay there, then, until closing

time? A. Until closing time.

Q. Do you recall where you went after closing

time that night ?

A. Well, we usually take everybody

Q. Do you recall where you went that night? Not

what you usually do. A. Yes.

Q. We are talking about a particular time.

A. We went to the Central Drivo-In.

Q. Who with ?

A. It was the boss and his wife.

Q. What are their names? [123]

A. Nate (lalinda and Helen Galinda.

Q. Anyone else?

A. A fellow by the name of Hank, another boy

by the name of Bennie, another bartender, my wife,

and I.

0. Did Mr. Noble go with you?

A. No, he didn't.

Q. Did you sec him there that night?

A. He was there.

Q. He was there? A. Yes.

Q. Did you see either (me of the two agents,

Mr. Van Natter or Mi-. Cantu?

A. Yes, they were sitting at another table.

Q. I see. Now, previous to this night of Febi-u-

ary 2nd, do you recall any conversation that you

had with either Xan Nattei- or Tantu about the

])urchase of narcotics?
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A. Repeat that again, please.

Q. Do you recall any conversation that you

had prior to this night of February 2nd, either with

Van Natter or Cantu, about the possession of nar-

cotics ?

A. Well, at the bar there was so many different

people that came in and propositioned me with dif-

ferent things. [124]

Q. Did you ever remember these two agents ever

talking to you about it? A. Yes.

Q. How many times ?

A. On a number of occasions.

Q. What did you tell them!

A. Well, to keep them at the ])ar, I keep them

Q. What would you tell them?

A. That particular night I told them I don't

know yet.

Q. Were you talking about the purchase of nar-

cotics ?

A. We were talking about purchase of narcotics

and making bets on horses and dogs, just the usual

trend to keep a customer there.

Q. Did you ever agree to get any narcotics for

them ? A. No, sir.

Q. Did you know where you could get any nar-

cotics for them? A. No, sir.

Q. This particular night did Mr. Noble deliver

you anything to give these two agents'?

A. No, sir.

Q. Did you deliver anything to either one [125]
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of these two agents that niglit ? A. No, sir.

Q. Did you ever leave the bar that night to go

back in the restrooni for some four or five mimites'?

A. 1 didn't have time to leave the bar.

Q. Showing you (lovernment's Exhibit 3, did

you ever see that before ? A. No, sir.

Q. Were you arrested on the night of Fe))ruary

2nd for any offense? A. No, sir.

Q. When were you arrested in connection with

this case?

A. I believe it was in May sometime.

Q. Sometime in May. Are you still working as

a bartender i A. Yes, sir.

Q. Whereabouts?

A. I am now working at Nine Tw^o.

Q. How long have you been working there?

A. Since June.

Q. Calling your attention to Mr. Van Natter and

Mr. Cantu, who did they represent to you they were?

A. Oh, when they came in the first time, he [126]

spoke to me, he says something about making bets

on horses, and it was several days later he said,

"We will meet you at the track." That was on a

Friday, see.

So Frida\' I went out to the track, not looking

for tlicm

Q. Not what they did. Did they represent to

you who they were, what kind of work they were

ill, what they went into?

A. No, they just wanted to make a bet on horses,

wanted to mixkv some fast monev.
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Q. Did you know anything about them?

A. No, sir.

Q. Had you ever seen them before?

A. No, never.

Mr. Choisser: You may cross-examine.

Cross-Examination

By Mr. Murlless

:

Q. Did you ever live in Butfalo, New York?

A. Yes, sir.

Q. Ever been convicted of a felony?

A. Yes, sir.

Q. It was a busy night February 2nd?

A. I am always busy on Saturday night.

Q. And it was a Saturday?

A. Yes, sir. Any Saturday I am busy. [127]

Q. How do you remember these two agents that

night ? A. Pardon ?

Q. How do you remember these two agents that

night ?

A. I make it a point to remember all my cus-

tomers.

Q. You do ? A. Yes, sir.

Q. When they come in and when they go out?

A. That is right.

Q. What time of day it is?

A. Not particularly time of day.

Q. That is how you remember Noble?

A. Well, I make it a point to remember all my
customers, so I keep them happy.
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Q. Your wife was there that night?

A. That is riglit.

Q. You saw the agents again at the Central

Drive-In ? A. Pardon ?

Q. You saw the agents again that night at the

Central Drive-Tn?

A. They were there when we came in with my
wife and Mr. Nate Galinda and his wdfe.

Q. But you didn 't talk to them ? [128]

A. No, I didn't.

Q. AYho is Benny? A. He is a bartender.

Q. Same ])lace you work? A. No.

Q. What is his other name?

A. He used to work at the Westward Ho.

Q. Where do(^s he work now?

A. He is in Denver right now.

Q. Who is Hank?
A. Some fellow that works out to the airport.

Q. He still works there?

A. 1 believe he does.

Q. What is your boss' name?

A. Mr. Nate Galinda.

Q. Who else was there that night?

A. Where, sir?

Q. At the Drive-In.
j

A. Nate's wife, my wife.
'

Q. Did you state those people were there at the

Central Di-ive-In?

A. Nate, Nate's wife. Hank, Beimy, my wife

and T. we sat all in one booth. .''
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Q. You never saw Government's Exhibit 6, in

evidence, before? (Handing to witness.)

A. No, sir. [129]

Q. You never saw Government's Exhibit 5, in

evidence? (Handing witness.) You never saw that

before? A. No, sir.

Q. You want this jury to believe that Govern-

ment's Exhibit 3, which appears to be a bindle,

was not a sample of the inventory represented by

Government's Exhibit 5, in evidence?

A. I don't know what you are talking about.

Mr. Choisser: We object to the form of the

question, what the witness wants the jury to believe.

That is the jury's province.

The Court: Yes, that is argumentative.

Mr. Murlless : That is all.

Mr. Clark : I have no questions.

Mr. Choisser: That is all, Mr. Coppola.

(Witness excused.)

Mr. Choisser: Mrs. Coppola, will you take the

stand ?
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LURA IRENE COPPOLA
callod as a witness in behalf of* the defendants, hav-

ing been first duly sworn, testified as follows:

Direct Examination

By Mr. Choisser:

Q. AVill you state your name, please *? And speak

so the jury fan hear you. [130]

Q. You are the wife of Anthony Coppola, the

man who just testified? A. Yes, sir.

Q. How long have you lived iii Phoenix?

A. Since 1926.

Q. How lonu- have you and Mr. Cop])ola been

man-ied ? A. Since August of 1948.

Q. And where has Mr. Coppola been working

since August of 1948?

A. Well, he woi'ked three places, or two places

at one time after he left the club.

Q. What lias been his occupation since you were

married ? A. He has been a bartender.

Q. Has he worked continuously sijice that time?

A. Yes.

Q. Where was he working on February 2iul,

1952, a])j)i'()ximately ?

A. At King's Cocktail Lounge.

Q. Do you know how long he had been working

there at that time?

A. Well, he had been there two years or more.

Q. How long did lie work there after that time,

that is, the first of 1952? [131]

A. Well, he worked there until June. T think

I
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the 16th. He went from that shift right on the next

shift, and didn't miss a shift going on at the Nine

OTwo.

Q. And he has been working there up to this

time? A. Every day.

Q. Did you see a man by the name of Mr. Van
Natter, and Mr. Cantu, testify this morning?

A. Yes, sir.

Q. Do you know those two people?

A. I have seen the men.

Q. Where have you seen them?

A. The first time I saw them was on February

2nd, 1952, at King's Cocktail Lounge.

Q. HoW' do you know^ it was the night of Febru-

ary 2nd ?

A. Well, I was downtown, and I was watching

a picture that I didn't care about, so I left the

show early and went in early. It was 10:45 when I

arrived at King's Cocktail Lounge.

Q. Did you go any place after Mr. Coppola got

through working that night ?

A. Yes, we w^ent to the Drive-In.

Q. With whom?
A. Nate Galindo, the boss; and his wife, [132]

and Benny the bartender was at that time working

at the Westw^ard Ho, and Hank, and my husband,

and myself.

Q. What did you do at the Drive-In?

A. We went up and had something to eat.

Q. The whole party of you?
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A. The whole pai'ty, yes, all in one h\% round

bootli.

Q. Was there anyone else tliat sat with the

party? A. No, sir.

Q. Did Ml-. Van Natter, or Mr. Cantu, the two

men that testified here today, sit in that place?

A. No, sii*.

Q. Did they have any conversations with you?

A. No, sir.

Q. Goine^ back to tlie time yon got there that

night, did yon say 10:45? A. Yes, sir.

Q. Did you leave there before the bar closed?

A. No, sir, I was there at all times.

Q. Do yon know^ whether the bar was busy?

A. It was very crowded.

Q. How many bartenders on duty?

A. My husband was the only bartender on duty.

Q. How many people does that bar hold [133]

when it is full?

A. At least two dozen stools. It is a large bar.

Q. Was there any tables there?

A. Ves, there was tables and they were occupied.

Q. Do you remember seeing Mr. Cantu or ^Ir.

Van Natter there that night?

A. Yes, they were both there.

Q. How do you remember seeing them?

A. r remembered Mr. Cantu very well, because

he was so tight when he got n]) from the table that

he almost knocked me off the stool, wdien he got u])

to go to the restroom.

Q. Where was he sitting at that time?
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A. At that time lie was sitting at a table, and Mr.

Van Natter was sitting with him.

Q. Did you see Mr. Coppola have any conversa-

tion with either one of those two men that night?

A. No, sir.

Q. Did you see Mr. Coppola leave the bar and

go back to the back end of that place that night?

A. No, I didn't. I w^as sitting in the little stool

in the entrancew^ay, and he didn't go out.

Q. While you w^ere there.

A. That is right. [134]

Q. What time did Mr. Van Natter or Mr. Cantu

leave there that night?

A. I don't know what time they left there, but

it was just after Mr. Noble left the place.

Q. You did see Mr. Noble in the place that night?

A. He sat with me.

Q. He sat with you? A. Yes.

Q, Did you see Mr. Noble give anything to Mr.

Coppola at any time during that night?

A. No.

Q. Did you see Mr. Noble when he came in that

night? A. Yes, I was there when he came in.

Q. Did you talk to him before he left?

A. I talked to him practically all the time he

jwas there.

;
Q. Then he got up and left? A. Yes.

' Q. How long was he there, do you know?

,
A. Actually, I don't know, but he left some time

before the bar closed.
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(Testimony of Liira Irene Coppola.)

(}. Did you sec Iiirn talk to either one of those

ap'ents that niuht i

A. lie talked t(» this Cantu just for a [135]

minute.

Q. Did you hear what was said?

A. No, I didn't.

Q. Was Mr. Co])pola arrested that nip:ht for

any offense ? A, No, sir.

Q. When was he arrested, if you know?

A. May 2nd, 1952.

Q. May 2nd ? A. Yes.

Q. Had you seen these two men before that

niiiht at any time?

A. 1 don't r(unember seeing them there before

that time, no.

Q. Did you ever see them after that time?

A. Yes, I have seen both of them sinee that tini(\

Q. Where did you see them after that time ?

A. On May 2nd Mr. Cantu was out.

Q. Tliat was down to the date of the arrest?

A. Ves. Mr. Cantu was at our house.

Q. Did you sec him in between that time?

A. I don't think I saw him any more, no, until

he came out to tlic house. Then I realized at the

time that 1 saw liim there the night he was so tight.

T didn't know who he was until the day he eame to

our house on May 2nd. Then I realized [136] who

he was.

Q. Did they search the house when they came

out i A. No, they did not, no.

Mr. Choisser: You may eross-examine.
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(Testimony of Lura Irene Coppola.)

Mr. Clark: May I ask one question at this time?

Cross-Examination

By Mr. Clark:

Q. Did you see Mr. Noble when he left the bar

that night? A. Yes, I did.

Q. Do you have any idea when he left?

A. I don't know what time it was, but it was

before closing time.

Q. He didn't leave in the company of either

Cantu or Van Natter?

A. He went out ahead of him. They didn't

leave until after he started out.

Mr. Clark: That is all.

Cross-Examination

By Mr. Murlless:

Q. You knew Mr. Noble before that?

A. I had seen him at the bar, yes, sir.

Q. Often?

A. Well, not often, because I don't go to the

bar very often. [137]

Q. But you knew him. You had seen him?

A. Only as a customer at the bar. I always

try to ])e nice to the customers, because, after all,

that brings in the money.

Q. That is how you knew he left?

A. He came in and saw me and realized I was

Tony's wife. In fact, he sat down with me and

bought me a coca cola.
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(Testimony of Lura Irene Coppola.)

Q. You still watched him when lie got up and

loft?

A. Yes. When ho got U]) and loft, he was still

sitting at the end of the bar. When he left he said

goodnight, and got up and left.

Q. You I'oeall this purely because you have an

intoi'ost in tho customers of that bar?

A. Not nocossarily.

Mr. Murlloss: That is all.

Redirect Examination

By Mr. Choisser:

Q. Do you havo any interest in that bar, or

own any of it? A. No. ''

Mr. Choisser: That is all.

(Witness excused.)

Mr. Cli()iss(>r: Dofcndant Cop])ola rests.

Ml'. Clark: Defendant Noblo rests.

(Defense rests.) [138]

The Court: All right, you may argue the case.

Mr. Clark: At this time I would like to reni^w

tho motions 1 havo heretofore made to the court.

The Court: Do you want to do the same?

Mr. Choisser: Yes, as to both defendants.

The Couit: All right. Motion denied.

(Whicli was all the evidence offered or re-

ceived on the trial of said cause.)
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(Thereupon counsel for ])oth sides made clos-

ing arguments to the jury, after which the

court instructed the jury as follows:) [139]

The Court: It now })ecomes the court's duty to

instruct you as to the law that applies to the case.

The statute undei' which the first count of the

indictment is drawn, insofar as it applies here, is

as follows:

"There shall be levied, assessed, collected

and paid upon o^Dium, isonipecaine, coca leaves,

opiate, any compound, salt, derivative or prepa-

ration thereof, produced in or imported into

the United States, and sold, or removed for

consumption or sale, an internal revenue tax

at the rate of one cent per ounce, and any frac-

tion of an ounce in a package shall be taxed

as an ounce.

"The tax imposed by this subsection shall be

in addition to any import duty imposed on the

aforesaid drugs."

Now, the tax is paid by stamps. The statute says

:

"The tax imposed by Subsection (a)
"

That is the section I just read.

" shall be represented by appropriate

stamps, to be provided by the secretary."

That is the Secretary of the Treasury.

"The stamps provided in subsection [140]

(c) (1) of Section 2550 shall be so affixed
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to the bottle or other container as to securely

seal the stopjxM', covcrinti', or wrapper thereof."

Then it lias this ucneral i'('(iuir('inent :

"It shall l)e unlawful for any person to pur-

chase, sell, dispense, or distribute any of the

dru.U's nientioned in S(M-tion 2550 (a)
"

That is the section 1 I'cad to you.

** except in the oii,i;inal stamped pack-

age, or from the oris^inal stamped package ; and

tlie and tlie absence of appropriate tax-paid

stamps from any of the aforc^said drugs sliall

be prima facie (nidence of a violation of this

subsection by the person in whose j)ossession

same may be found.

"

Count 1 was drawn under the provisions of the

statute which I liave just read to you, which recites

that "on or about the second day of Fc^biuary, 1952,

within the comity of Marico])a, state and district

of Arizona, Anthony Cop[)ola and Karl M. Noble

did then and there knowingly, unlawfully, will-

fully and feloniously dispense and distribute to one

R. S. Cantu a certain derivative of coca leaves,

to wit, api)roximately Vs gi'ain of cocaine, w^hich

said cocaine was not then and there [141] in nor

from the original stamped package containing said

cocaine."

Count 1 1 deals with a separate provision of the

statute. This section recites:

"it shall be unlawful for any person to sell,

1 carter, exchange, or give away any of the drugs
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mentioned in Section 2550 (a) except in pur-

suance of a written order of the person to whom
such article is sold, bartered, exchanged, or

given, on a form to be issued in blank for that

purpose by the Secretary."

That is the Secretary of the Treasury.

The statute goes on to say that

:

"Every person who shall accept any order

required under Subsection (a), and in pursu-

ance thereof shall sell, barter, exchange, or give

away any of the drugs mentioned in Section

2550 (a), shall preserve such order for a period

of two years, in such a way as to be readily

accessible to inspection by any officer, agent,

or employee of the Treasury Department duly

authorized for that purpose, and the State,

Territory, District, and municipal and insular

officials named in Section 2556."

The statute further provides that : [142]

"Every person who shall give an order as

provided in this section to any other person for

any of the drugs mentioned in Section 2550 (a)

shall, at or before the time of giving such

order, make or cause to be made a duj^licate

thereof on a form to ])e issued in blank for that

purpose by the Secretary, and in case of the

acceptance of such order, shall preserve such

duplicate for said period of two years in such

a way as to be readily accessible by the officers,

agents, employees, and officials I have named.
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"Tlic Secretary shall cause suita])le forms to

l)e i)rc|)arcd for tlic |)ur])osos al)Ovc mentioned,

and shall cjiusc the same to he distrihuted to

collectors for sale ])y them to those persons wlio

shall have registered and paid the special tax

as lequired by Sections 3221 and 3220 in their

districts, respectively; and no collector shall

sell any of such forms to any persons other

th.-ui a person who has registered and paid the

si)ecial tax as recpiired by said sections in his

district.

"The price at which such forms shall be sold

])y said collectors shall be tixed by [143] the

vSecretary, but shall not exceed the sum of one

dollar per hundred. Every collector shall keep

an account of the numbers of such forms sold

by him, the names of the purchasers, and the

numbers of such forms sold to each of such

])urchasers.

"Whenever any collector shall sell any of

such forms, he shall cause the name of the

])urchaser thereof to be plainly written or

stamped thereon before delivering the same;

ajid no ]ierson other than such purchaser shall

use any of said forms bearing the name of

such purchaser for the purpose of procuring

any of the aforesaid drugs, or furnish any of

the forms l)earing the names of such purchaser

to any i)erson with int(Mit thereby to ])rocure

the shipmen.t or delivery of any of the afore-

said druus."
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Another j)a]'t of the statute provides that

:

"Whoever commits an offense, or conspires

to commit an offense described in this sub-

chapter (c) of this chapter, or Parts V or VI
of Subchapter A of Chapter 27, shall be pun-

ished as this section provides."

In a case where two or more persons are charged

with the commission of a crime, the guilt [144]

of the accused may be established without proof

that all the defendants did every act constituting

the offense.

Whoever commits an offense against the United

States, or aids, abets, counsels, commands, induces,

or procures its commission is a principal.

Whoever causes an act to be done which if di-

rectly performed by him would be an offense against

the United States, is also a principal, and punish-

able as such.

A person who willfully sets in motion a chain

of events the natural and probable consequence

of which is a result or act which the law forbids

is held to cause such unlawful act or result. Every

person who thus willfully participates in the com-

mission of a crime is held to be guilty of that

offense.

Participation is willful if done voluntarilj^ and

purposely, and with specific intent to violate the

law, or with reckless disregard as to whether or

not tlie act or failure to act is a violation of the

law.
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Tliove mo two ty])es of cvidciiec froiri which a

jury may ])i-()])erly find a defendant guilty of an

offcnso. One is direct evidence, such as the testi-

mony of an eye witness. The other is circumstantial

evidence, [145] the proof of a chain of circum-

stances pointing- to the commission of the offense.

The general rule of law makes no distinction be-

tsveen direct and circumstantial e\'idence, but simply

lequires that before convicting a defendant the jury

be satisfied of the defendant's guilt beyond a reason-

able doubt from all the evidence in the case.

In order to justify a verdict of guilty based in

whole or in ])art upon circumstantial evidence, the

facts in the chain of circumstances shown by the

evidence must be consistent with the guilt of the

accused, and inconsistent with every reasonable

su])position of innocence.

If the facts and circumstances shown by the evi-

dence are as consistent with innocence as with guilt,

the juT-y should accjuit the accused.

The punishment ])rovided by law for the otfense

charged in the indictment is a matter exclusively

within the province of the court, and is not to be

considered by the jury in arriving at an impartial

vei'dict as to the guilt or iimocence of the accused.

By the filing of this indictment, no presumption

whatsoever arises to indicate that a defendant is

guilty, or that he has had any connection [14()]

with or res])onsibility for the acts charged against

him. p]ach defendant is presumed to be innocent

at all stages of the proceeding until the evidence

introduced on behalf of the government shows him
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to be guilty beyond a I'easonable doubt, and this

rule applies to every material element of the offense

charged. Mere suspicion will not authorize a con-

viction.

A reasonable doubt is such a doubt as you may
have in your minds when after fairly and im-

partially considering all of the evidence you do

not feel satisfied to a moral certainty of the defend-

ant's guilt.

In order that the evidence submitted shall afford

proof beyond a reasonable doubt, it must be such

as you would be willing to act upon in the most

important and vital matters relating to your own

affairs.

Reasonable doubt is not a mere possible or imagi-

nary doubt, or a bare conjecture, for it is difficult

to prove a thing to an absolute certainty.

You are to consider the strong probabilities of

the case, and a conviction is justified only when

such probabilities exclude all reasonable doubt as

the same has been defined to you, without its being

restated or repeated. [147]

You are to understand that the requirement that

defendants' guilt be shown beyond a reasonable

doubt is to be considered in connection with and

as accompanying all the instructions that are given

you.

In judging of the evidence in this case, you are

to give it a reasonable and fair construction. You
are not authorized because of any feeling of sym-

pathy or other l)ias to apply a strained construc-

tion, one that is unreasonable, in order to justify
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a certain \('r(lict, wlieii, \\('\v it not for such feeling

or bias, yon would roach a contrary conchision

;

and wlicnever after a careful consideration of all

the evidence your minds are in that state where

a conclusion of innocence is indicated ecjually with

a conclusion of ^lilt, or there is a reasonable doubt

as to whether the evidence is so balanced that a

conclusion of innocence must be adopted.

You are the sole judges of the credibility and the

weiaht which is to be given to the different witnesses

who have testified uy)on the trial.

A witness is presumed to speak the truth. This

])r('suinption, however, may be repelled by the man-

ner in which he testifies, by the character of his

testimony, or by evidence affecting his character for

truth, honesty, and integrity, or his [148] motives,

or by contradictory evidence.

In judging the credibility oP the witnesses in

the case you may believe the whole or any part of

the evidence of any witness, or you may disbelieve

the whole, or any part of it, as may be dictated by

your judginent as reasonable persons.

You should carefully scrutinize the testimony

given, and in so doing consider all of the circum-

stances under which any witness has testified, liis

demeanor, his manner while on the stand, his in-

telligence, the relation which he bears to the govern-

ment or the defendants, and the manner in which

he might be affected by the verdict, and the extent

to which he is contradicted or corroborated by

other evidence, if at all, on ev(>rv matter which
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tends reasonably to shed light upon his credibility.

If the witness is shown knowingly to have testi-

fied falsely on the trial touching any material mat-

ter, the jury should distrust his testimony in other

particulars. In that case, you are at liberty to reject

the Vx'hole of the witness' testimony.

You are not limited in your consideration of the

evidence to the ])ald expression of the witnesses.

You are authorized to draw such inferences from

the facts and circumstances which you find to [149]

be proved as seem justified in the light of your

experience as reasonable persons.

There is nothing peculiarly different in the way

the jur}^ is to consider the proof in a criminal case

from that by which men give their attention to

any question depending upon evidence presented to

them.

You are expected to use your good sense, consider

the evidence for the purj^oses only for which it has

been admitted, and in the light of your knowledge

of the natural tendencies and propensities of human
beings, resolve the facts according to deliberate

and cautious judgment.

While remembering that the defendants are en-

titled to any reasonable doubt that may remain

in your minds, remember as well that if no such

doubt remains, the government is entitled to a

verdict.

Jurors are expected to agree upon a verdict where

they can conscientiously do so. You are expected

to consult with one another in the jury room, r.Tid
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any juror sliould not hositatc to abandon his own

view when convinced that it is erroneous.

In dcterminino- what yonr verdict shall ))e, you

arc to consider only tlie evidence before you. [IW]

Any testimony as to wliich an objection is sustained,

and any testimony which was ordered stricken out

must be wholly left out of account and disregarded.

TTie opinion of the jud^e as to the guilt or inno-

cence of a defendant, if directly or indirectly ex-

pressed in these instructions, or at any time during

the trial, is not binding u})on the jury, for to the

jury exclusively belongs the duty of determining

the facts. The law you must accept from the court

as correctly stated in these instructions.

After retiring to the jur}' room, select one of

your inuube]' as foreman, and proceed with your

deli})erations. After you have agrecKl upon a \vv-

dict. or verdicts, m the event you do, you will have

the same signed by your foreman and returned in

open court.

Any vei'dict agreed upon must be the unanimous

verdict of the jury.

Tw^o forms have ])een prepared for your guid-

ance, as follows : Omitting the title of the court and

cause,

'*We the jury, duly impanelled and sw^orn in

the above-entitled action, upon our oaths do

find th<' defendant, Karl Noble

as charged in Count T : as

charged in Count 11 f [151]

and insert in that blank whatevci' your finding will

be, (luiltv ()!• Not CJuiltv.
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A similar form has been prepared for the de-

fendant, Anthony Coppola. The guilt or innocence

of each of these defendants as to each count must

be determined separately.

I think that is all. Do you have any suggestions,

gentlemen ?

Mr. Murlless: No, your Honor.

Mr. Choisser: No, your Honor.

Mr. Clark: No, sir.

The Court: You may retire in the custody of

the bailiff.

(Thereupon, at 5:00 o'clock p.m., January

14, 1954, the jury retired to deliberate on its

verdict.) [152]

Certificate

I hereby certify that I am a duly appointed,

qualified and acting official court reporter of the

United States District Court for the District of

Arizona.

I further certify that the foregoing is a true and

correct transcript of the proceedings had in the

above-entitled cause on the date specified therein,

and that said transcript is a true and correct tran-

scription of my stenographic notes.

Dated at Phoenix, Arizona, this 12th day of May,

A.D. 1954.

/s/ JANE HORSWELL,
Official Reporter.

[Endorsed] : Filed May 26, 1954.
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[Title of District Court and Cause.]

CT.KRK'S CERTIFICATE TO RECORD
ON APPEAL

United States of America,

District of Arizona—ss.

I, William H. Loveless, Clerk of the United

States District Court for the District of Ari7A)na,

do hereby certify that I am the custodian of the

records, papers and files of the said Court, includ-

ing the records, paj)ers and tiles in the case of

United States of America, Plaintiff vs. Anthony

Coppola and Karl M. Noble, Defendants, number

C-10156 Phoenix, on the docket of said Court.

I further certify that the attached and foregoing

original documents bearing the endorsements of

tiling thereon are the original documents tiled in

said case, and that the attached and foregoing copies

of the minute entries are true and correct copies

of the originals thereof, remaining in my office

in the city of Phoenix, State and District aforesaid.

I fui-ther certify that the said original documents,

and said copies of the minute entries, constitute the

record on appeal in said case as designated in the

Appellants' Designation tiled therein and made a

part of the record attached hereto and the same

are as follows, to wit:

1. Indictment.

2. Mimite entry of June 23, 1952, (arraignment

and j)lea of deft. Coppola).

3. Minute eiitiy of October 19, 1953, (arraign-

ment and plea of deft. Noble).
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4. Verdict as to defendant Coppola.

5. Verdict as to defendant Noble.

(). Defendants' Motion for Judgment of Ac-

(juittal.

7. Defendants' Motion for Order of Arrest of

Judgment.

8. Defendants' Motion for New Trial.

9. Minute entry of March 8, 1954.

10. Judgment and Commitment for defendant

Noble.

n. Judgment and Commitment for defendant

Coppola.

12. Defendants' Notice of Appeal.

13. Defendant Coppola's Bail Bond Pending

Appeal.

14. Defendant Noble's Bail Bond Pending Ap-

peal.

15. Reporter's Transcript.

16. Designation of Contents of Record on Ap-

peal.

17. Order extending time to docket appeal to

and including June 6, 1954.

I further certify that the Clerk's fee for pre-

paring and certifying this said record on appeal

amounts to the sum of $2.00 and that said sum has

been paid to me by counsel for the appellants.

Witness my hand and the seal of said Court this

28th day of May, 1954.

/s/ WM. H. LOVELESS,
Clerk.
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[Endorsed]: No. 14375. United States Court of

A])])eals for tlie Nintli Circuit. Anthony Coppola

and Karl M. No])le, Appellants, vs. United States

of America, Appellee. Transcript of Record. Ap-

peal from the United States District Court for the

District of Arizona.

Filed June 1, 1954.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.

^
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United States Court of Appeals

for the Ninth Circuit

No. 14375

ANTHONY COPPOLA and KARL M. NOBLE,

Appellants,

vs.

UNITED STATES OF AMERICA,
Appellee.

STATEMENT OF POINTS TO BE RELIED
UPON BY APPELLANTS

Appellants will urge the following points, which

are relied upon hy appellants as stated herein

:

(1) That the trial court erred in not sustaining

appellants motion to quash the indictment herein.

(2) The trial court erred in admitting in evi-

dence the contents of the package of alleged nar-

cotics as a government exhibit by reason of the

proper foundation not being laid.

(3) That the trial court erred in refusing a ver-

dict of not guilty as to appellants herein.

(4) That the trial court erred in not granting

appellants motion for judgment of acquittal.

(5) That the trial court erred in not granting

appellants arrest of judgment.

(6) That the trial court erred in not granting

appellants motion for a new trial.
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(7) Tliat the trial court erred in its charge to

ihv jury in that said charges were not correct state-

ments of hwv applicable to the pk^adings and the

evidence.

/s/ W. T. CHOISSER,

Attorney for Appellants.

Receipt of copy acknowledged.

[Endorsed]: Filed Jinic 21, 1954.
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Noble, Appellants,

vs.

United States of America,

Appellee.

APPELLANT'S OPENING BRIEF

Appeal from the United States District Court for the

District of Arizona

JURISDICTIONAL MATTERS

The appellants herein were on the 15th day of Janu-

ary, 1954, in the United States District Court for the

District of Arizona, found guilty of the sale of narcotics

not in or from the original stamped package and the

sale of narcotics not in pursuance of a written order

(T.R. 6). Thereafter and on January 20, 1954, defend-

ants, and each of them, filed before said court their mo-
tion for judgment of acquittal, motion for order of ar-

rest of judgment and motion for a new trial (T.R. 6-7).

The Court, on March 8, 1954, entered its order denjdng

the said motion for order of arrest of judgment, motion
for judgment of acquittal and motion for a new trial

(T.R. 9) and thereupon adjudged the appellants guilty

as charged in Counts I and II of the Indictment and
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sentenced the ai)pellants thereon (T.R. 9-11) on the

same, and ap])ellants' notice of appeal was duly filed

(T.R. 12).

The District (^ourt named herein had jurisdiction

under Title 18, U.S.C^A. Section 3231. This Court has

jurisdiction imder Title 28, U.S.C.A. 1291.

STATEMENTS OF FACTS

Appellants herein were brought to trial upon an in-

dictment returned against said appellants charging

them with the sale of narcotics not in or from the orig-

inal stamped package ; and the sale of narcotics not in

pursuance of a written order, commencing on the 14th

day of January, 1954 (T.R. 17). Appellants, and each

of them, seasonably moved the Court for an order

quashing the indictment against the appellants, upon
the ground that said indictment failed to state an of-

fense against the United States of America (T.R. 18).

The Court thereupon reserved ruling on said motion

(T.R. 19) and the trial proceeded. At the close of the

Government's case the appellants again urged their

dismissal of the indictment (T.R. 107), which motion

was thereupon, by the Court, denied (T.R. 108). Ap-
pellants thereupon moved for judgment of acquittal,

which was denied by the Court (T.R. 111). At the close

of appellants' case the motions were again renewed

(T.R. 126) and by the Court again denied. Appellants

were thereafter found guilty of both Coimts of the in-

dictment (T.R. 5-6) and after the denial of their mo-

tion for a new trial, motion for order of arrest of

judgment and motion for judgment of acquittal (T.R.

9) they were sentenced thereon (T.R. 9). Appellants

thereupon duly filed and perfected this appeal (T.R.

12-16).



The appellants herein were attempted to be charged

with a violation of Title 26, U.S.C.A. 2553 (a) and
Title 26, U.S.C.A. 2554 (a), which reads as follows:

'^It shall be unlawful for any person to purchase,
sell, dispense or distribute any of the drugs men-
tioned in 2550 (a) except in the original stamped
package, or from the original stamped package."

The Statute (Section 2550 (a)) is in the following

language

:

''There shall be levied, assessed, collected and paid
upon opium, isonipecaine, coca leaves, opiate, any
compound, salt, derivatives, or preparation thereof,

produced in or imported into the United States, and
sold, or removed for consumption or sale, an internal

revenue tax at the rate of 1 cent per ounce, and any
fraction of an ounce in a package shall be taxed as an
ounce. The tax imposed by this subsection shall be in

addition to any import duty imposed on the aforesaid
drugs.

'

'

It should be noted at this point that this statute, for

the purposes of this appeal, only prohibits the traffic in

"coca leaves'^ and any compound salt derivatives or

preparation thereof. The indictment upon which appel-

lants were tried and convicted does not charge a viola-

tion of this statute by reason of the fact that the indict-

men herein only charges appellants with knowingly,

unlawfully, wilfully and feloniously dispensing a cer-

tain derivative of "cocoa leaver" (T.R. 3-4).

It should also be noted herein that the above section

does not contain the word "cocaine'' but only "coca
leaver" and their derivatives. These same facts also

apply to Count II of the indictment herein.

The Government's witness, one Fred D. Stribling,

testified that narcotics is a derivative of "coca leaves"
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(T.R. 26-28) and that no narcotic drug of any kind

could be derived from ''cocoa leaves."

Viewing the evidence as to the guilt of the appellants

in a light mood favorable to the government, the facts

are as follows:

"that on the night of February 2, 1952, two narcotic

agents, Officers Cantu and VanNatter were sitting

at the far end of the bar known as Kings Cocktail

Lounge in tlie City of Phoenix, Arizona (T.R. 34).

From their own testimony, said bar was poorly
lighted. Officer Cantu testified that defendant Noble
entered tlie bar (T.R. 35) and cashed a check with
the co-defendant C'oppola. Officer Cantu testified

further that the defendant Noble did give the said

Coj)])ola a white envelo])e (T.R. 35) and that the said

Cantu testified that he could identify the envelope
because of the way said envel()])e was folded and aside

from the way in which the envclojie was folded (T.R.

63) there were no other identifying or distinguishing
features (T.R. 64) Officer (\intu also testified that

he had seen lumdreds of other envelopes folded in the

same manner and described said envelope as being a
bindle which 'Peddlers' all have (T.R. 63).

"The testimony of Officer VanNatter is in direct

contradiction to the testimony of Officer Cantu, in

that he testified that he was in a better position to

observe whatever transaction took place between
Coppola and Noble in so nuich as he was sitting closer

to them and that the only thing that he could observe
was that Noble cashed a chock with the defendant
Coi)pola (T.R. iiS). Officer Cantu testified that
after the defendant handed (V)j)})ola the white en-

velope that Co])p()la put said envelo])e in his })ocket

and served patrons in the bar for the next five to

eight minutes (TM. 55). Later Officer (^antu testi-

fied that C()pj)()hi transfcired said envelope, or that

Officer Cantu Ujrahhcd it and put it iu my pocket'
(T.R. ')6), to the said Cantu in the men's wash room



and that neither Karl Nol)le or Officer VanNatter or

anyone else was then and there present.
'^

The testimony is utterly void as to identifying the

contents of said envelope.

The Government's witness, Bert C. Dobbs testified

that he had never seen the envelope (Government Ex-

hibit 3 in evidence) before (T.R. 95), nor in his entire

testimony did he attempt to say that the envelope sent

for analysis to San Francisco, was the one supposedly

taken from the appellant Coppola (T.R. 94-102).

Nowhere in the Transcript does it appear what was
done with the envelope supposedly containing the nar-

cotic, from the 2nd day of February, 1952, the date al-

leged in the indictment, until the same was received in

San Francisco on February 6, 1952 (T.R. 23), where it

was supposedly sent by one Earl Smith (T.R. 22) and
who was not called as a witness, this being over the ob-

jection of appellants (T.R. 21, 24 and 25), nor as a mat-

ter of fact was the alleged narcotic ever introduced in

evidence as to the appellant Noble as witness the

following

:

"Mr. Murlless: I move for its admission in evi-

dence, if the Court please.

"Mr. Choisser: I object until the proper founda-

tion has been laid for its introduction in evidence.

"The Court: It may be received.

The Clerk : Government 's Exhibit 3 in evidence.

(Testimony of R. S. Cantu.)

Mr. Clark: For the record, I object to the intro-

duction of that exhibit No. 3 for identification in evi-

dence on behalf of Karl Noble, on the ground that

there is absolutely no connection or foundation has

been laid for its admissibility as to him.
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The Court: All ri,G:lit.

(Said exhibit was leceived in evidence and marked
Government's Exhibit 3.)"

It will be seen from the above that in addition to the

appellant Coppola's objection the Exhibit was never

introduced in evidence as to the appellant Noble and

nowhere else in the Transcript is it attempted to be in-

troduced as to appellant Noble.

The testimony is utterly void as to identifying the

contents of said envelope. The Government has wholly

failed to ])rove that the contents, if any, that were in

said envel<)])e at the time it came into the possession of

Officer Cantu, were the same as the contents which were

examined by Agent Fraud D. Stribling at San Fran-

cisco, California, on a later date.

The record is also uttrly void as to any testimony re-

lating to what happened to the so-called package of

narcotic after the time it was taken into possession of

Agents Cantu and A^anNatter until it was supposedly

mailed to San Francisco for analysis by the witness

Bei*t C. Dodds, wherein he testified he had never seen

the Govermnent's Exhibit 3 in evidence before

(T.H. 95), nor does he lay any foundation as to his pro-

curement of exhibit 3, where it had been, who had
charge of it, what its connection was with appellants or

as a matter of fact that it had ever been forwarded to

San Francisco for analysis (T.R. 94-97). This witness

even emphatically states in his testimony "Now, in that

connection, I will hand you Govermnent's Exhibit 3 in

evidnce, and ask you if you have ever seen that be-

fore?" (T.R. 95), and again

"Mr. Dobbs, yon have never seen Exhibit No. 3 in

evidence before, is that right i
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A. I do not know what Exhibit 3 is.

Q. Here it is.

A. My initials are not on this particular package,

and I would say that I have not seen it. The lapse of

time is too great for me to recall it to memory.

(T.R. 97). (Underscoring ours).

Q. And you cannot testify to this jury under oath

that this Exhibit 3 was placed in any one of these

other envelopes, either Exhibits Nos. 2 or 4, or 1, isn't

that correct %

A. I am reasonably certain that it was. I would say

that it was.

Q. But you never saw Exhibit 3 placed in any one of

these three envelopes, did you?

A. In the Bureau

Q. I don't care anything about the Bureau. Just

answer the question.

A. Will you repeat it, please sir ?

Q. You never saw Exhibit 3 placed in any one of

these three envelopes marked in evidence, did you,

sir?

A. I am reasonably certain that I did.

Q. You testified already you had never seen Exhibit

3 before in your life, that you know of?

A. My initials are not on that envelope.

Q. So you are not going to testify you had ever seen

it?

A. I am reasonably certain they were put on the

envelope we use for our evidence.
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Q. Are you certain to a i.ioral certainty that you saw

Exhibit 3 ph\ced in any one of these three envelopes ?

A. Absohitely, there is no doubt at all in my mind.

Q. Then you have seen Exhibit 3 before ?

A. Yes. Of course, the reason why I had said I had

not seen it before was because my initials were not

on there.

Q. So you had said you had never seen it before, is

that correct?

A. That is correct.

Q. There are a lot of thins^s your initials aren't on

that you have seen before, are there not?

A. In what way do you mean ?

Q. Is that tlie only way you can say—Never mind.

Did you address that envelope yourself?

A. I would have to look at it again to be certain.

However, I believe Agent Smith addressed the par-

ticular envelope. That is his style of writing, typing."

THE ISSUES INVOLVED

The issues involved in this appeal are: Does the in-

dictment lieiein cliarge the appellants with an offense

against the United States of America and if so is the

evidence sufficient to sustain the judgment and did the

Court e]'i' in the admission of evidence against the

ai)})ellants.

SPECIFICATIONS OF ERROR

1. The Court circd in refusing to grant appellants'

motion for dismissal of the indictment and in overrul-

ing appellants' motion for order of arrest of judgment
and motion f'oi- juduniont of acquittal and motion for a

new trial;



9

2. The Court erred in admitting in evidence Gov-

ernment's Exhibit 3, as to the appellant Coppola, and

erred in letting the jury consider said Government's

Exhibit 3 in evidence as against the appellant Noble.

ARGUMENT

The indictment does not charge facts sufficient to

charge the appellants with an offense against the

United States of America or to support a judgment

herein.

I.

The appellants herein respectfully submit that the

indictment herein does not charge the appellants with a

criminal act or with an offense against the United

States of America, wherein it is provided by Title 26,

U.S.C.A., Section 2550 (a) :

''There shall be levied, assessed, collected and paid
upon, 'coca leaves', any compound salt or derivative

thereof.''

It can be readily seen that the spelling in the indict-

ment ''cocoa leaves^' is not the same as the language

of the statute ''coca leaves" Title 26, Section 2550,

U.S.C.A., for Webster's Dictionary defines and uses

both words conclusively showing they are separate and
distinct words, having separate and distinct usage,

"coca leaves" being the dried leaf of a South American
plant of which the principal derivative is cocaine and
which is the ingredient of the U. S. Statute, while

"cocoa leaves" are that from a cocoa or chocolate tree,

the kernels of which are used for making a beverage,

being a palm found in tropical regions, all of which
shows that they are neither one nor the same nor can
one be substituted for the other.

Webster's Dictionary and Encyclopedic Dictionary.
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It is ai)])ellaiits' contention that the indictment here-

in is fatally defective because it fails to allege and state

all of the material facts and circumstances embraced

in the definition of the offense and if any essential ele-

ment of a crime is omitted, such omission cannot be sup-

})lied by intendment or imi)lication, the charge must be

made directly and not inferentially or by way of recital.

Pettihone v. United States, 148 U. S. 197, 13 Sup.

Ct. 542.

This is all supported by Wharton's Criminal Law,
paragraph 1806 page 2128 thereof, in the following

language

:

''The indictment must in general follow the statute,

and an omission of an essential statutory term is

fatal."

and,

"an indictment should leave no doubt in the minds of

the accused and the Court concerning the exact of-

fense intended to be charged."

Bratton v. United States, 73 F. (2) 795,

and,

"It is necessary, not only to allege all facts and cir-

cumstances essential to the offense but also to pur-
sue the precise technical language of the statute in

which they are expressed"

United States v. Eisenminger, 16 F. (2) 816;

Harris v. United States, 104 F. (2) 41.

and,

"No rule of law is better settled than that an indict-

ment must charge all of the elements of the offense."

Hall V. State, 245 P. (2) 132,
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and again,

''where the precise language of the statute is not fol-

lowed, words conveying the same meaning must be

employed, nor is there any presumption in favor of

a pleading."

State V. Moser, 246 P. (2) 1101.

''It is so well settled that an indictment must set

forth every fact or circmnstance constituting the nec-

essary ingredients of the offense charged and an
omission from an indictment canont be supplied by
inference or implication. '

'

State V. Lustig, 80 A. (2) 309.

It also has been held that an indictment alleging the

name B. K. and Company, when the name B & K was
intended, is a fatal variance between the allegation and

ii the proof.

Mathews v. State, 33 Tex. Rep. 102,

nor may '

' bitters
'

' be substituted for liquors,

Allred v. State, 8 So. 56,

nor can "shoow" be used instead of "shoot" in an

indictment,

Adkins v. United States, 72 F. (2) 442,

nor can any knowledge of the accused be imputed to the

pleading.

Garher v. State, 165 So. W. (2d) 741, 247 P. 221.

"In determining the sufficiency of the charge it was
not sufficient to say that the accused knew with what
offense he was charged but the inquiry was whether
the charge in writing furnished that information in

plain and intelligible language."

Garher v. State, 165 So. W. (2) 741.
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"The averment in an indictment must be direct and
certain as to the offense charp^ed and the accused is

entitled to a plain, fair and full description of the

offense charged."

42 C. J. S. 966, and

''The omission of words essential to the charging of

an offense or whose omission obscures its meaning
will invalidate it."

42 C. J. S. 971 (para. 97)

or,

''where an essential word is so mis-spelled as to be
meaningless, the indictment is had." (Underscoring
ours.)

State V. Adkin, 11 So. 771, 42 C. J. S. 971, and

"an information that leaves out one of the essential

allegations fixed by statute as constituting a crime
for which the accused is to stand trial will not be
sustained."

Group V. State, 236 P. (2) 997, nor

"Can a person be convicted of a crime unless the

act which is committed is without both the letter and
spirit of the penal statute," supra,

and,

"a Court in construing an indictment, is not at lib-

erty to dei)art from the words of the indictment itself

and speculate as to the i)0:3sible intention of the
writer, nor to supply matters and substance which
have been omitted."

People V. Poivell, 187 NE 419, and

"when technical words are used they must be taken
to be intendd to have their technical meaning."

United States v. Claflin^ Fed. Cases 14,798.
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''The fact that the omission of essential allegations is

due to clerical error affords no ground for sustaining

an indictment."

Edward v. United States, 266 Fed. 848

nor must

''the offense must not be mis-described or any thing

essential to its description omitted.
'

'

Chapman v. People, 39 Mich. 357, 26 Mich. 298.

"and the material variance m descriptive matter is

fatal."

31 C. J. 846,

and

"an indictment may be quashed where its language
and allegations are confused, indefinite and im-
intelligible.

'

'

42 C. J. S. 1201,

and it should be quashed where on its face it charges

no offense.

"Possession of marihuana is not a criminal offense
unless it is of the specific quality and kind defined in

the statute.
'

'

People V. Sowrd, 119 A. L. R. 1396.

Thus, it is respectfully submitted that the indictment

herein states no offense against the United States of

America and upon which the judgment of conviction

and sentence could be allowed to stand. The Govern-

;
ment witness, Fred D. Stribling testified that "cocaine"

cannot be derived from "cocoa leaves" (T.R. 32) or

that in all his experience he never got mixed up between
the substance of cocoa which is made from the cocoa

bean and cocaine made from "coca leaves" (T.R. 32).



14

II.

The District Court erred in admitting in evidence the

Government's Exhibit 3 in evidence, upon the ground

and for the reason the proper foundation was not laid

for its admission and was never admitted in evidence

as against the appellant Noble. The Transcript conclu-

sively shows that the alleged narcotic, which is the basis

of this prosecution, was never admitted in evidence as

against defendant Noble (T.R. 39) :

"Mr. Murlless : I move for its admission in evidence,

if the Court i)lease.

Mr. Choisser: I object until the proper foundation

has been laid for its introduction in evidence.

The Court : It may be received.

The Clerk: Government's Exhibit 3 in evidence.

(Testimony of R. S. Cantu)

Mr. Clark: For the record, I object to the introduc-

tion of that exhibit No. 3 for identification in evi-

dence on behalf of Karl Noble, on the ground that

there is absolutely no connection or foundation has
been laid for its admissibility as to him.

The Court: All right.

(Said exhibit was received in evidence and marked
Government's Exhibit 3.)

(T.R. 39140.)

There is no other reference in the Transcript concern-

ing this exhibit as being placed in evidence imder any

other circumstance, nor is there any evidence adduced

as to the i)ossession of the alleged narcotic from the

time it was supposedly taken from the appellant Cop-

pola until it was returned analyzed to the United States

Narcotic Agent at Ph()(>nix. (Entire T.R.)
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Agent VanNatter testified:

''I can't testify as to what exactly he did with it, of

my own knowledge. I didn't see him turn it over to

anyone myself. '^

(T.R. 87.)

There is no testimony except that of the witness Dobbs

as to what was sent to San Francisco for analysis. He
did not identify Government Exhibit 3 in evidence be-

cause he testified he had never seen the exhibit before

(T.R. 95) and only he supervised the sealing of the

Government's Exhibit for identification, on an en-

velope and that one Mr. Smith sealed the same
(T.R. 95). No testimony being as to what was placed

in the envelope, where it came from, who had had it

in custody and w^hether or not it was the same object

which had been secured from the appellant herein or

not, or any other scintilla of evidence laying the founda-

tion for its identification or receipt in evidence.

It is therefore respectfully submitted that because

of the complete failure of the Government to establish

the identity of the contents of the envelope, being Gov-

ernment's Exhibit 3 in evidence, as that of a narcotic

taken from the appellant Coppola, sent by the Govern-

ment to be analyzed, testified about upon the trial here-

in and admitted in evidence as against the appellant

Coppola (and not appellant Noble),'the Government has

failed to support the allegations contained in the in-

dictment and that as a matter of law the evidence here-

in is insufficient to sustain a conviction and sentence

on Counts I and II of the Indictment herein.

It would have to be a violent presumption upon the

Court and Jury to say that the contents of the envelope,

taken from the appellant Coppola, was the same sub-

stance sent to San Francisco and examined and ana-
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lyzed by the Agent Stribling and admitted in evidence

on the trial of this case.

CONCLUSION

It is therefore respectfully submitted in view of the

fore.goini*' and the law api)licable thereto, that a con-

viction cannot be sustained against appellant herein, or

either of them. Nor, does the indictment state an of-

fense against the United States of America by the ap-

pellants herein and that therefore aj^pllants' motion to

dismiss the indictment should be and must be granted

or that the motion for judgment of acquittal and/or
motion in arrest of judgment should be and must be

granted, or in the alternative a new trial ordered.

Respectfully submitted,

W. T. OHOISSER,
Attorney for Appellants.
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BRIEF OF APPELLEE

Resisting Appeal from the United States District Court

District of Arizona

JURISDICTIONAL MATTER

Appellants have correctly stated the jurisdictional

facts, in their brief on pages 1 and 2; Appellee does

not take issue with said statement and reaffirms that

the United States District Court for the District of

Arizona had jurisdiction hereof, under Title 18, United

States Code, Section 3231, and that the United States

Circuit Court of Appeals for the Ninth Circuit has

jurisdiction, hereof, under Title 28, United States Code,

Section 1291.

SUMMARY

When taken in context, the various items of eviden-

tiary material, extracted from Reporter's Transcript in

Appellants' ^'Statement of Facts", reflect, we submit,



a usual case of bar^ainin,"- for a considerable parcel

of narcotics. Sale and delivery of the lar^e parcel of

narcotics was never consummated. The prosecution was
in reality a prosecution for the delivery of a "sample"
of the larger body of narcotics wliich was being offered

for sale. Tliougli we take little or no issue with Appel-

hmts' "Statement of Facts", it states the problems of

this case very sketchily. We will endeavor to complete

the statement for the convenience of the Court.

STATEMENT OF FACTS

Federal Bureau of Narcotics Agents R. S. Cantu and
Charles H. Van Natter, at King's Cocktail Bar, in

Phoenix, acting as undercover agents, were negotiating

to purcliase 6 ounces of heroin and 3 ounces of cocaine

(T. R. p. 50) from defendant, Anthony Coppola, who
was acting for himself and for defendant Carl Noble

(T. R. p. 51). Defendant Coppola made a telephone

call and said, "Don't worry fellows, everything is fixed

up." (T.R. p. 53). Pursuant to plan, defendant Carl

Noble came to King's Cocktail Bar, where the bar-

tender, Coppola, had told the narcotics agents to wait

for Noble (T.R. p. 68).

The defendant Noble delivered a check and a

"bindle" to ('oppola, asking to cash the check (T.R.

pp. 35, 68). Defendant Coppola put the "bindle" in

his right hand pocket (T.R. p. 55). Defendant Coppola

then signaled agent R. S. Cantu and proceeded to the

rest room at King's Bar (T.R. p 56). In the rest room
he showed R. S. Cantu a list and the bindle, saying,

"This is what he has got." (T.R. p. 56). Coppola then

gave R. S. Cantu the "bindle", and would only let him
look at the "list." (T.R. ]). 56).

Meantiitie, Agent Van Natter was talking to the

defendant Noble at the bar about the other list (T.R.

pp. 68, 69), which is in evidence as Exhibit "5" (T.R.

pp. 71, 72).



'^The "list" that was shown to agent R. S. Cantu,

in the rest room, by Coppola, contained, in general

the same list of substances as the list that was given

to Agent Van Natter by the defendant Noble. (T.R.

pp. 42, 46). It did not include heroin which had been

ordered (T.R. p. 38).

Further conversation, in this regard, by reason that

the defendant Coppola refused to talk "price" (T.R.

pp. 72, 92) was had at a nearby all-night drive-in

(T.R. pp. 43, 58, 73, 114). At this time defendant Noble

demonstrated the resale value of the narcotics he was

offering for sale (T.R. p. 74). Narcotics Agent R. S.

Cantu retrieved defendant Noble's scratch paper, a

torn napkin (T.R. p. 44), which is Exhibit "6". The
opportunity for the drive-in episode (T.R. pp. 58,

et seq, 72 et seq, and 85 et seq) was not denied by the

defendant Coppola when he took the stand (T.R. pp.

113 et seq) ; these occurrences were observed by other

persons, presumably friendly to defendant; that is,

Nate Galinda, Helen Galinda, a fellow by the name of

Hank, another boy by the name of Bennie, another

bartender, Coppola's wife (T.R. p. 114 and p 118):

Defendant Coppola's wife, Mrs. Lura Irene Coppola,

did not tstify about this at all. The other persons did

not testify.

Testimony of the agents to the effect that the

"cocaine", Exhibit "3", was not then and there in nor
from the original stamped package, and w^as not in

pursuance of a written order of the said R. S. Cantu
to the said Anthony CopjDola, is not contested at all.

(T.R. pp. 48, 49, 78).

Tracing custody of government's Exhibit "3" was
made difficult because of the intervening death of

A. E. Smith, Narcotics Agent in Charge of the Phoenix
office (T.R. p. 76). Tracing of Exhibit "3" from de-



feiidant Noble to Coppola (T.R. pp. 35, 36), and from

(\)pi)()la to Narcotics Agent R. S. Cantu (T.R. p. 38),

culminated in the placine^ of the initials, the date, (Feb-

ruary 2, 1952), and the hour, upon the ''bindle", by Mr.

Cantu (T.R. p. 39) and by the Agent Charles Van
Natter (T.R. p. 76). Bureau of Narcotics clerk, Burt

C. Dobbs, with Narcotics Agent in Charge, Mr. A. E.

Smith, sealed government's Exhibit *'3" in govern-

ment's Exhibit "2", mailing the same on February 4,

1952 (T.R. pp. 94, 95). Chemist Fred D. Stribling re-

ceived government's Exhibit "2", enclosing govern-

ment's Exhibit "3" on the 6th day of February, 1952

(T.R. p. 23) from Earl Smith (T.R. p. 22). Govern-

ment's Exhibit '*3", having been received from Coppola

and Noble on February 2, 1952, in Phoenix, was in

San Francisco on the 6th day of February, 1952.

Having been present at the receipt of said exhibits,

Fred D. Stribling tested the article the same day it

came in ; and then he placed it in the safe of the Alcohol

and Tobacco Tax Unit, at San Francisco (T.R. p. 25).

Thereafter, by Fred D. Stribling, by registered mail,

it was re-sent to Phoenix, to the office of the Bureau of

Narcotics to Agent Smith, now deceased, and Agent
Charles Van Natter (T.R. p. 76). At this time it was
placed in the vault of the Bureau of Narcotics in Phoe-

nix, and was in direct custody of Agent Smith until his

death, where it was observed by Agent Charles Hall

Van Natter. Government's Exhibit ''3" was contained

in government's Exhibit ''2", w^hich contained govern-

ment's Exhibit '*1", which was placed in government's
Exhibit "4" ''thusly" (T.R. p. 77). Agent Van Natter

stated Ihat he did not o])en the exhibits to examine the

''bindle" which is Exhibit ''3", dui-ing that time (T.R.

p. 78). He turned direct custody of said exhibits, in the

safe of the l^ureau of Narcotics, to his successor in

office, Mr. Ross (T.R. j). 77), prior to the time of trial.



Agent Van Natter observed the contents of the

'^bindle" within five minutes of the time it was re-

ceived by Mr. Cantu from Coppola, in the rest room
(T.R. p. 91), and was able to describe the contents as

a ''white, crystalline, snow-like substance, you might

call it." (T.R. p. 87). He testified that the substance was

in the same condition as it was when he observed it in

the hands of R. S. Cantu, on February 2, 1952, and is

in the same condition as it was when he received it from

Mr. A. E. Smith, and in the same condition it was when
he turned it over to Mr. Ross (T.R. pp. 77, 78).

Narcotics Agent R. S. Cantu further examined the

substance contained in government's Exhibit ''3", with

Agent Van Natter, in the rest room (TR. p. 39). Like

Van Natter, he described the substance as a white pow-

der, and stated that the substance was in the same
condition at the time of trial as it was when he examined

it in the rest room (T.R. p. 39).

The chemist, Mr. Fred D. Stribling, placed the ex-

hibits in government's Exhibit "4" for mailing back

to the Phoenix office (T.R. p. 26). He stated that gov-

ernment's Exhibit ''3" was in the same condition at

the time of trial as it was at the time he made the

examination and at the time he placed the exhibit in

Exhibit ''4" (T.R. p. 27).

Bureau of Narcotics clerk, Mr. Burt C. Dobbs, identi-

fied Exhibits "1" and "2", as having been made up
and sealed in his presence, by A. E. Smith (T.R. p. 96).

Though his initials do not appear on government 's Ex-
hibit ''3", he stated that Exhibit "3" was placed in

the other exhibits for mailing to the chemist, at San
Francisco (T.R. p. 98), on the 4th day of February,
1952. (T.R. p. 96). He witnessed Mr. Smith, who sealed

and initialed (T.R. p. 96) the envelope (Exhibit ''2")

after addressing it in his particular "style" of typing
(T.R. p. 99).



That the substance inchided in Exhibit "3" is cocaine,

a dorivitive of coca leaves is not disputed (T.R. pp.

103, 104) ; neither is it disputed that the chemist has

not confused tlie substance in government's Exhibit
*'3" with a substance derived from the cocoa leaf, plant

or tree (T.R. p. 103).

On page 14 of Appellants' brief extracts from Tran-

script of Record ai'e quoted from pages 39, 140. The
point of this part of the brief seems to be the use by the

Court of the word *' allright" after an objection to the

admission of government's Exhibit *'3". In this con-

nection we wish to point out that the atmosphere of the

court room, during this ti'ial, was extremely conten-

tious; sometimes almost ''quibbling." In this atmo-

sphere the Honorable Court restrained himself and
quieted the defendants' coimsel, upon occasion, by use

of the world "all right", not in place of, nor meaning,

"yes", and not meaning "objection sustained." We
should like to cite a few instances, not mentioned by

Appellants, where the meaning is rather obvious and
does not substantiate their argument : Twice on page 19

of Transcript of Record; on page 21 of Transcript of

Record, where, after an objection, the Court said, "All-

right. Objection overruled. Go ahead." On page 29 of

the Transcript of Recoy^d, where the words are used

after an objection by the government: On pages 37 and
38 of Transcript of Record: Twice on page 45 of Tran-

script of Record: And many other times which w^e will

not take the Court's time to point out.

We think that what the Court meant by his "all-

right", as quoted in Ai)])ellants' brief, is best demon-
strated by Transcript of Record, page 32, w^here the

following occurred

:

".
. . Mr. Clark: At this time I would like to renew

my motion to have the indictment dismissed.



The Court: Allright, renew it, and let it go at

that. ..."

Government 's Exhibit
^

' 3 " was admitted in evidence,

without reservation, on pages 39 and 40 : The Clerk did

not mismiderstand the Judge in his treatment of the

government's Exhibit ''3", on page 40 (T.R. pp. 39, 40).

ARGUMENT

Appellants-defendants urge two specifications of

error. First they urge that the misspelling of the word
''coca" in the indictment (T.R. pp. 3, 4), alleging

cocaine to be a derivative of "cocoa leaves" is a fatal

defect. Upon this specification the following arguments

and propositions of law of Appellee are offered to show

this defect is not fatal and it is further argued that

the defendants were not misled nor prejudiced by the

misspelling, (c.f. TR. pp. 3, 4, 103, 104).

The second of the specifications is that the proper

foundation was not laid for the admission in evidence

of government's Exhibit ''3", because Appellants con-

tend, the continuity of the chain of custody was not

proved. Appellee's propositions of law are urged to

show that the absolute continuity of custody is not es-

sential to lay a foundation for the admission in evidence

of an exhibit which is otherwise satisfactorily identified.

(c.f. T.R. pp. 35, 36, 25, 38-40, 56, 76, 94).

We will argue these points in the order of their

presentation.

ARGUMENT ON SPECIFICATION NUMBERED 1

Proposition of Law No. 1. The office of the indictment is

to apprise the defendant of the identical offense with
which he is charged; it is not necessary to allege w^ith

technical precision all the elements essential to the com-
mission of the offense.

The above proposition of law is taken from the case

Wong Tai v. United States, January, 1927, 273 U. S. 77.
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The first count of the indictment was drawTi under

Title 26, United States Code, Section 2553(a), and that

statute was set forth at the head of the count. Likewise,

the second count of the indictment was drawn under

Title 26, United States Code, 2554(a), and this statute

was set forth at the top of said second coimt. Each of

these counts contain the allegation of an offense con-

cerning ''cocaine", which is not easily confused with

any other substance. The condition of clarity, as giving

ability to comprehend or distinguish the identical of-

fense charged, from the allegations of an indictment,

is to be determined by reference to the miderstanding

of reasonable i)ersons.

Simpson V. U.S., C. A. 9th Cir., May 1923 289 Fed.
188

Each of the above cited statutes refers to Title 26,

United States Code, Section 2550 where the word
''coca", in its phonetic similarity to the word "cocoa",

together with the occurrence of the word "derivative",

are circumstances, amongst others, which would seem
to prevent confusion as to the offense charged, in the

mind of any reasonable person.

The defendants offered no testimony nor evidence

of confusion as to the identity of the offense with which
they are charged and stand convicted. Their specifica-

tion of error goes solely upon the basis of misspelling,

or phonetic spelling, of the word "coca"If

Proposition of Law No. 2. Mistakes in writing, grammar
or spelling do not invalidate an indictment.

This is the holding of many cases, a few of which are

set forth below

:

United States v. Johnson, 0. A. 7th Cir., September,
1941 123 Fed. 2d. Ill ; reversed 319 U. S. 503, 87 L.
Ed. 1546; rehearing denied 64 Sup. Ct. 25, 320 U.S.
808



Moore, et al v. United States, C. A. 7th Cir., July,

1924, 2 Fed. 2d. 839

Capriola v. United States, C. A. 7th Cir., July, 1932,

61 Fed. 2d. 5

The last mentioned case is a case where one of the

defendants was indicted under the name of *^Lewis"

when in fact his real name was ''Luigi" Dodaro. The
indictment was upheld as not being confusing as to the

identity of the person named.

The cases cited by Appellants are all readily dis-

tinguishable from the case at bar. The Pettibone case,

on page 10 of Appellants' brief, is a case where the

allegation in the indictment purported to charge a vio-

lation mider a statute which prohibits the influencing

of ''witnesses in any court of the United States ... or by

threats or force, obstructs or impedes or endeavors to

obstruct or impede the due administration of justice

therein. ..." The opinion of the Supreme Court of the

United States contains the following

:

".
. .: but the pleader carefully avoided the direct

averment that the purpose of the confederation was
the interruption of the course of justice in the United
States Court. ..."

Pettibone v. United States, October Term, 1892, 148
U. S. 197, at pp. 202, 204

There was in that case, therefore, a total failure to al-

lege the essential element of the offense.

The Bratton case (Appellants' brief page 10) is a

case w^here the indictment charged the defendant in

words that would have been appropriate under each of

two statutes. At the trial the proof did not show "con-

cealing" which was an essential element of proof of

violation of the statute under which the greater penalty

was provided. Upon conviction the court assessed the

greater penalty. This judgment was reversed, the court

saying

:
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*^While non-essential detail in an otherwise good in-

dictment does not invalidate it, where grand jury
indicts under one statute, a conviction may not be

liad under another, by the device of discarding essen-

tial averments as surplusage. The facts alleged in this

indictment raise a substantial doubt as to the offense

sought to be charged. ..."

Bratton v. United States, C. A. 10th Cir,, November,
1934, 73 Fed. 2d. 795, at p. 797

We submit these cases are not in point in an argument

over the importance of the misspelling of the word
"coca".

In the Harris case (Appellants' brief page 10) the

defendant was charged with "... making certain false

entries in the records of the post office establishment,

knowing the same to be false. ..." There was no al-

legation of the identity of the false statements that

were supposed to have been made, and no proof at the

trial that any false statements had been made in the

office of the defendant, assistant postmaster. There was,

therefore, a failure to allege an essential element of the

crime. The court held:

"The statute enjoins the courts from the setting aside

judgments grounded upon indictments defective or

imi)erfect in matter of form only, and which shall not
tend to prejudice the defendant (Section 556, 18
U.S.C.A.), but the essential elements of the statutory
offense nuist be set out in the indictment."

IJorris v. United States, C. A. 8th Cir., May, 1939,

104 Fed. 2d. 41, at p. 43

We submit that these cases are not necessarily author-

itative in a case where a word is spelled phonetically,

or miss})elled, and where the reference to the statute

under which the indictment is drawn is precise.

We respectfully submit that it was not error to over-

rule motions for judgment of acquittal, for order of

arrest of judgment, and for a new trial.
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ARGUMENT RESISTING SPECIFICATION NUMBERED 2

Proposition of Law No. 1. A public officer is presumed
to do his duty.

This is the holding of a multitude of cases, some of

which we cite

:

United States v. McClure, D. C. E. D. Penna., Sep-
tember, 1933, 4 Fed. Sup. 155

McKay v. Rogers, C. A. 10th Cir., April, 1936, 82 Fed.
2d. 795

U. S. V. Johnsofi, 10th Cir., December, 1936, 87 Fed.

2d. 155

O'Donnell v. Cullen, C. A. 10th Cir., April, 1935, 76
Fed. 2d. 955

U. S. V. Standard Silk Company, D. C. S. D. New
York, December, 1934, 12 Fed. Sup. 54

Texas and N. 0. R. Company v. U. S., D. C. W. D.
Mo., June, 1934, 10 Fed. Sup. 198

It seems that the presumption of regularity of the

acts of a public official when there is no evidence to the

contrary, is a rather firm and persistent rule of law.

The case at bar is a case where there is no evidence to

the contrary. There is no evidence of irregularity as to

Exhibit ''3".

In addition to this characteristic of the case, the case

at bar involved a relatively small portion of the drug
"cocaine" (T.R. p. 31). This further characteristic of

this case, too, could only urge the jurors to a closer

scrutiny of the testimony.

Agents Cantu, Van Natter and the deceased Agent
in Charge, A. E. Smith, weathered this scrutiny in a
superb manner. The verdict, we believe, must be con-

sidered a stamp of approval (T.R. p. 6).

U. S. V. Marks, D. C. D. Conn., 1940, 32 Fed. Sup. 459
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The last mentioned is a case where a narcotic agent's

demise occurred during the time he was custodian of

exhil)its. Tlie continuity of that custody could not be

shown, even as in this case. The handwriting of the de-

ceased was proved, as in this case the ''style" of typing

of A. E. Smitli (T.R. p. 99) was proved. Concerning

this situation the District Court of Connecticut said:

"To uy:)hold the defendants' contention, the Court
would have to assume that Narcotic Agent Gray did

not perform liis duty. He was a public otficer and was
required under the rules and regulations to deliver

the packages seized from the defendants, without
physical alteration of the contents, to the United
States Chemist. It is presmned that public officers

perform their dutv as such. See United States v.

Standard Silk Co.', D.C., 12 F. Supp. 54; United
States V. Johnson, 10 Cir., 87 F. 2d. 155; United
States V. McClure, D. C, 4 F. Supp. 668; United
States ex rel. Ulmer v. Phillips, D. C, 24 F. Supp.
115; McKay v. Rogers, 10 Cir. 82 F. 2d. 795; O'Don-
nell V. Cullen, 10 Cir., 76 F. 2d. 955; Texas & N. O. R.
Co. V. United States, D. C, 10 F. Supp. 198. It is

therefore presumed that Narcotic Agent Gray per-
formed his duty and that in the performance of his

duty he delivered the packages intact as he was re-

quired to do, to the United States Chemist. There-
fore the packages were })roperly admitted in evidence.

See Boyd v. United States, 9 Cir., 30 F. 2d. 900;
Roush V. United States, 5 Cir., 47 F. 2d. 444; Fried-
man V. United States, 6 Cir., 13 Fed. 2d. 632."

U. S. V. Marks, siip^-a, at p. 460

In connection with the instant and the following

Propositions of Law, it seems api:)ropriate to mention
that the Honorable Trial Court viewed each exhibit in

turn, and heard each of the witnesses. He denied the

motion for a new trial.

Murphy v. United States, infra

We submit that no error was committed.
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Proposition of Law No. 2. Where there is no evidence
of trifling with an exhibit offered for identification and
marking in evidence, lack of continuity of the evidence
of custody goes only to the w^eight of the evidence.

For example, in a case where the informer, Mullen,

was also shown to be an habitual user of morphine sul-

phate, the Circuit Court of Appeals for the Eighth

Circuit upheld a conviction based upon the testimony

of that witness. The court stated that an instruction

upon the credibility of the witness would have been

appropriate, if it had been timely requested.

Weaver v. United States, May, 1940, 111 Fed. 2d. 603

Of this same situation the Circuit Court of Appeals

for the Fifth Circuit stated as follows

:

''The witnesses who offered their testimony on the
point either did or did not to the satisfaction of the
jury, identify the cans of morphine analyzed as those

taken from the possession of Appellant. The whole
matter was submitted to the jury, the jury decided
against Appellant, and that concludes the matter here
for there was ample evidence to sustain its finding."

Roush V. United States, C. A. 5th Cir., February,
1931, 47 Fed. 2d. 444, at p. 445

Friedman v. United States, C. A. 6th Cir., June, 1926,

13 Fed. 2d. 632

Scheivitz v. United States, C. A. 6th Cir., November,
1923, 293 Fed. 581

The Friedman case, supra, is a case under the National

Prohibition Act where error was assigned for the ad-

mission in evidence of two wooden cases purporting to

contain the whiskey that the plaintiff in error was
charged in the second count of the indictment with

selling to Phillip Friedman. The court's consideration

of this case is as follows

:

''.
. . In sui^port of this assignment of error it is

claimed that the boxes and contents were not properly
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identified, but Riec^ei', a federal enforcement officer,

testified positively on })elialf of the government that

these were the same two eases of whiskey that Phillip

Friedman ])urehased from Louis Friedman on the

28th day of November, 1923 "

**.
. . In view of Kie.G^er's testimony, the exhibits were

j)i'operly admitted in evidence. The truth of Rieger's

testimony, and the certainty or lack of certainty of

his identification of these cases, were questions for

the jury. ..."

Friedman v. United States, supra

Where the evidence of the "continuity" of custody

was faulty, in another National Prohibition Act case,

the Circuit Court of Appeals for the Eighth Circuit

had this to say

:

*'The evidence tended to show that there was no tamp-
ering^- with said exhibits, and that the opportunity to

do so was extremely meager. It was within the discre-

tion of the court to achnit the evidence."

J. R. Hanify v. Westherg, (C. A.) 16 Fed. 2d. 552.

22 C. J. Section 864, p. 766

The last mentioned case indicates that the Appellee

need not exclude all possibility of tampering with an

exhibit. At least, this is true where no evidence of

tampering is brought out at the trial. This question is

disposed of favorably to the admission of the evidence

in other cases.

Murphy v. United States, C. A. 8th Cir., March, 1930,

39 Fed. 2d. 412, at p. 413

We further jioint out that the apparent facts and
circumstances, and the treatment of the testimony of

Mullen, the dope addict in the Weaver ease, supra, is

representative of a usual method or procedure in the

use of an informer, in crime detection. If the (juestion

of tlie identity of the narcotic substance purchased
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were not in such cases a matter for the jury to deter-

mine, under proper instructions, the usefulness of the

informer, we submit, would be seriously prejudiced.

Weaver v. United States, supra, 111 Fed. 2d. 603

Initially, we submit, the question is one for the de-

termination of +he judge, in his discretion.

Murphy v. United States supra, at p. 414

It then becomes a question for the jury.

United States v. Singer, D. C. E. D. New York,
March 1942, 43 Fed. Supp. 863

In the last mentioned case, where an informer testi-

fied in a manner allegedly ^'uncertain, equivocable and

unbelievable", the defendant urged that he should not

be obliged to defend himself on the charge made. In

this regard, the District Court of the Eastern District

of New York stated

:

''If this case rested alone on the testimony of the gov-
ernment witness Libelski, it might well be that this

motion could be granted, but this is not the fact be-

cause the testimony of the narcotic agent Ripberger
furnishes sufficient corroboration to present a ques-

tion of fact to be submitted to the jury. Further, the
mere fact that the sample was lost or destroyed, after

analysis, does not prevent proof of such analysis,

evidence having been offered to identify the sample
analyzed, with the article seized, and the loss or de-

struction of the sample goes solely to the weight of
the evidence, w^hich is for the jury to pass upon."
United States v. Singer, supra

It is true that the discretion of the trial court is exer-

cised to prevent the exhibit from going to the jury where
there is evidence of "trifling" with it. The trial court's

discretion is exercised against the receipt of such ex-

hibits where imusual circumstances seem to question the

integrity of the continuity of the custody.
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Appellants cite no cases. We have found a few cases

which, at first blush, appear to sustain Appellants' posi-

tion in the case at bar. Each of those found are dis-

tinguishable upon the basis of attendant questionable

circiunstances. We find none that sustain Appellants*

position. We cite a few of these cases : In a case where

a whiskey bottle had obviously been tampered with,

and had been left in a cell in a jail house, unsupervised,

the break in the evidence of the continuity of custody

was deemed fatal.

Loft us V. District of Cohimhia, D. C. District of
Columbia, 1921, 270 Fed. 127

Where the prosecutins: witness in a robbery case had
"gone south for his health," where there w^as evidence

that he was either drunk or sick at the time of the

robbery, and where the officer, who took original cus-

tody of the subject matter of the robbery, did not

testify, lack of identification was deemed fatal.

Smith V. United States, D. C. District of Columbia,
1946, 157 Fed. 2d. 705

Where coimterfeit coins were sought to be identified

with the defendant solely by use of hearsay evidence,

no proper foundation was laid for their admission in

evidence.

Ilaufjer v. United States, C. A. 4th Cir., July, 1909
173 Fed. 54

The contrary result was reached, however, in a case

where there was no evidence of trifling, and no caveat

nor irregularity evident in testimony concerning the

exhibits, even though there was no testimony as to

continuous custody nor condition. In the case of U. S.

V. S. B. Pcnick and Conipaui/, C. A. 2nd, Cir., June,

1943, 136 Fed. 2d. 413, though there was evidence that

the shipments of certain substandard ei)hedrine sul-

phate occurred during the months of November and
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December of 1937, and the samples were not seized

until April 23, 1940, and there was no testimony that

the contents were the same at the time of the trial as

they were at the time of the shipment, the samples

were admitted in evidence over defendant's objection.

In affirming- the decision of the District Court, the

Court of Appeals for the 2nd Circuit stated:

''We think this showing was sufficient to justify ad-

mission in evidence of the bottles and their contents

and that it was for the jury to decide how likely it

was that some other substance had been substituted

for what was originally put in the bottles. ..."

United States v. S. B. Penick and Company, supra,

at p. 415

In the case at bar, well within the ruling of the

Penick case, supra, both of the agents testified that

the substance was in the same condition at the time

of the trial that it was at the time that it was received.

(Witness Cantu T.R. p. 39; Witness Van Natter T.R.

p. 77; Witness Stribling, T.R. p. 25 and p. 27).

We submit that the proper foundation was laid for

the admission of all exhibits in the present case.

We submit that it was not error to submit Exhibit
"3" to the jury; nor was it error to overrule the motion

for arrest of judgment: It was not error to deny the

motion for judgment of acquittal, and it was not error

to overrule the motion for a new trial.

Proposition of Law No. 3. Where there is no evidence of
"trifling" with an exhibitj there is no requirement that the
government negative all possibility of "trifling."

The stated proposition of law above is quoted almost

verbatim from the case of U. S. v. S. B. Penick and
Company, supra, from which the following quotation

is taken

:
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**It is true that before a physical object connected
witli tlie commission of a crime can ])i'operly be ad-

mitted in evidence, there must be a showing that

such object is in substantially tlie same condition as

wlien the crime was committed. 2 Wharton, Criminal
Evidence, 11th Ed. Section 757. But there is no hard
and fast rule that the prosecution must exclude all

possibilitv that the article may have been tampered
witli. See T.estico v. Kuehner, 204 Mimi. 125, 283
N. W. 122, 125. In each case the trial judge before
he admits it in evidence must be satisfied that in

reasonable ])r()])ability tlie article has not been
chan,2:ed in important respects. AVii^more, Evidence,
3rd Ed. Section 437(1); 32 C.J.S!, Evidence, Sec-

tion ()()7. In reaching- this conclusion he must be
guided by the nature of the article, the circmnstances
suri'ounding the i)reservation and custody of it, and
the likelihood of intra medlers tampering with it

"

Wigmore, Evidence, 3rd Ed. Section 437(1)

32 C.J.S., Evidence, Section 607

Lestico V. Kuehner, 204 Minn. 125, 283 N. W. 122,

125

This same proposition is the holding of many cases.

For example, where the evidence (a narcotic drug)

was not examined fi'om the time of seizure until the

time of trial, and was disi)atched to the seizing officer

by rail from Calexico to Los Angeles under seal, there

was no error in the admission of the bag and its con-

tents into evidence.

Bond V. United States, C. A . Otli Cir., Fehruary, 1929,

30 Fed. 2d. 900

Where the identical "numbers tickets" could not be

identified, though the sacks in which they were seized

were shown to have been in continuous custody of the

officers, the "tickets", in a numbers prosecution, were

held to be adeciuately traced. In this case, on cross-

examination, the officer stated he could not identify
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any ticket in the sack as coming out of the house on

that day, but that the sack was very similar. The Court

of Appeals for the Fifth Circuit held the evidence was

properly admitted.

Forrester, et al v. United States, February, 1954,

210 Fed. 2d. 923

The same rule is applied in civil actions. In a long-

shoreman's personal injury action, for injuries by rea-

son of a faulty ''sling", because the sling offered in

evidence was the only one in the area at about the time

of the accident, the court stated that it would be unfair

if the jury were not permitted to hear the testimony

and see the sling.

/. E. Hanify Company v. Westherg, C. A. 9th Cir.,

December, 1926, 16 Fed. 2d. 552

This court stated, in the last mentioned case:

"Preliminary questions of fact, such as the identity

of articles offered in evidence, are for the trial court
to decide. ..."

Ibid. p. 554

Like the Forrester case, supra, where pieces of brass

were stolen, the identical pieces were not required to

be identified.

Shewitz V. United States, supra

The rule seems to be, where there is evidence of

trifling with an exhibit, the exhibit is excluded upon
the grounds that no proper foundation has been laid.

Loftus V. District of Columbia, supra

Likewise where a caveat is raised, by reason of the cir-

cumstances; the absence of a witness, or the unlikeli-

hood of the occurrence.

Smith V. United States, supra

Hauger v. United States, supra
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ill

However, we find no cases supporting Appellants'
j

theory which are not readily distinguishable from the
i

case at bar.

We find a case whicli involved a decedent Bureau of

Narcotics agent. Though possibility of "trifling" with
i

the evidence was not absolutely excluded, the case holds i

that the evidence is admissible.

United States v. Marks, sitpra

Likewise, in cases where there was failure to trace the
i

exhibit after the time of analysis, and no evidence of

its whereabouts between the time of the analysis and
the time of trial, we find the evidence is admissible.

Chin Gum v. United States, C. A. 1st Cir., May,
\

1945, 149 Fed. 2d. 575

Gin Bock Sing v. U. S., C. A. 9th Cir., 1926, 8 Fed. .

|

2d. 976 i

Likewise, in the case of United States v. Singer,
|

D. C. E. D. of Netv York, 43 Fed. Sup. 86S, lack of i

evidence of the continuity of custody is deemed to go

to the weight of the evidence and the exhibit is held

to be properly submitted to the jury.
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CONCLUSION

There was no evidence of "trifling" with the exhibit

numbered ''3". If the witnesses had not conducted

themselves with admirable responsibility, the conten-

tious atmosphere of the court room would have im-

mediately made a major issue of an irregularity. The
pressure felt by the witnesses at the time of the trial is

indicated by the testimony of the witness Burt C. Dobbs

(T.R. p. 94, et seq) . But even his testimony was straight-

forward and assured, for the counsel for the defendant

had ample opportunity to exploit his momentary un-

certainty. They made as much of it as they could. Such

a momentary uncertainty in the competitive atmosphere

of the court room is not an unusual occurrence. Un-
certainty and denial of the identity of an exhibit, by

the custodian thereof, does not necessarily require re-

jection of the evidence.

Hansen v. United States, C. A. 8th dr., October,

1932, 61 Fed. 2d. 514

Burt Dobbs, a bureau clerk, unused to the role, showed
himself to be an inexperienced witness. Any irregular-

ity in the handling of government's Exhibit "3", in

the case at bar, would have been easily disclosed. There

was no irregularity. The question, and Exhibit ''3",

was for the jury. Their verdict decided the issue in

favor of the integrity of the exhibit and of the officers

of the Bureau of Narcotics.

This seems, to the writer, to be completely supported

by another circmnstance : From February 2, 1952, until

the date of the mailing of the exhibit to the chemist

in San Francisco on February 4, 1952, was only a two-

day period; within two days thereof the exhibit was
in the custody of the chemist, whose examination was
complete on February 6, 1952. This seems to be in the

regular course of business as it was described in the

testimony of each of the agents.
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We submit that the error in spelling of the word
**coca" was not fatal to either of the counts of the

indictment. We sul)mit that government's Exhibit **3"

was properly identified in evidence, upon a proper

foimdation laid. We submit that it was not error to

overrule the motion for judgment of acquittal; That
it was not error to deny motion for order of arrest of

judgment: And that the denial of the motion for a

new trial was not error.

Respectfully submitted,

JACK D. H. HAYS
United States Attorney

District of Arizona

ROBERT S. MURLLESS
Assistant United States Attorney

Attorneys for Appellee
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No. 14,409

(Criminal Action)

In the

United States Court of Appeals

For the Ninth Circuit

Claude E. Spriggs,

Appellant,

vs.

United States of America,

Ai^pellee.

Petition for Rehearing

Appeal from the United States District Court

for the District of Arizona.

To: The Honorahle Vnited State."; Court of Appeals for the

Ninth Circuit:

The petition of the defendant-appellant for a rehearing

of the appeal herein is based upon the following grounds

:

1. The Court erroneously concluded that the dismissal of

the prior indictment was not accomplished under Rule 48,

Federal Rules of Criminal Procedure.

2. The Court erroneously assumed that a written order

granting appellee's plea in bar in part was signed by the

trial judge through inadvertence.
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3. The Court erroneously concluded that tlie action of

the trial Court ui)on the trial of the first indictment in

striking? items (a) and (b) of Count 111 did not constitute

an accjuittal as to these items.

4. The Court misapplied the rules an<l ])rinciples

announced by this court in Sprifjf/s i\ Vnitcd States, 198

Fed. (2) 782.

5. Tlie Court disreirarded the rule announced by this

Court in Kiun r. ['nitcd States, 158 Fed. (2) 568, and Rule

29, Federal Rules of Criminal Procedure.

i). The Court disregarded the rule of res adjudicata.

ARGUMENT

Point I

Rule 48 of the Rules of Criminal Procedure provides that

the Attorney General or the United States Attorney may
file a dismissal of indictment, information or complaint only

by leave of court. The rule further provides upon such

dismissal being entered "the prosecution shall thereupon

terminate."

This court, in its opinion, has stated that the dismissal

of the first indictment wliich was entered following receipt

of the nuindate of the Court of A])])eals in Sprifjfis v. United

States, 19S Fed. (2) 782, was entered as a couunon law nolle

l)rose(|ui. Tlie effect of the adoption of Rule 48 was to

abolish the common law nolle prosecpii. This action could

not therefore have constituted a nolle ])rose(iui. Notes of

Advisory Committee on Rule 18, U.S.C.A., Rule 48, page

5.37, T^vited States r. Doe, 101 Fed. Supp. 009, American

Law Institute Code of Criminal Procedure ])age 895-897.

The fact that appellant Stipulated to such dismissal does

not in any way hnv him fi-oni relyini;: n])()n tlie dismissal as

a termination of the prosecution. The a])pellant could only
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have stipulated to a dismissal under Rule 48 with all of the

attendant effects of such dismissal and certainly did not by

such stipulation either expressly or tacitly authorize a

re-indictment by another grand jury.

Point II

The trial court, Honorable Claude McCulloch, on Febru-

ary 10, 1954, at the time of denying the plea in bar stated

from the bench that he wanted the United States Attorney

to understand that notwithstanding his order denying the

plea in bar he would not permit the United States Attorney

to present evidence to the jury upon the trial of the matter

with reference to items (a) and (b) of the Count which were

duplications of the same items of Count III of the first

indictment but would let him go to trial only upon item (c)

which was the over-statement of depreciation on the Hen-

shaw Road property. No reporter was present when these

remarks were made by the trial court and for this reason

they are not now a part of the record before this court. The

affidavit of the appellant concerning this is filed herewith

and by reference made a part of this petition. That pur-

suant to these statements of the Honorable Claude McCul-

loch, made from the bench on February 10, 1 954, the United

States prepared and presented the order of February 25,

1954. The order as prepared by the United States Attorney

expressed the spirit of the remarks made by the trial judge

from the bench on February 10, 1954.

Upon the plea in bar being granted in ]iart and denied in

part the Court lost jurisdiction of items (a) and (b) of the

bill of particulars and jurisdiction could only be regained

by a re-indictment of the Grand Jury. 5th Amendment of

the United States Constitution ; ex-Parte Bain 121, U.S. 1.

The Court in the case of ex-Parte Bain stated: "The
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declaration of Article ^' of the Amendment of the Consti-

tution, that no person shall be held to answer—unless on a

presentment or indictment of the Grand Jury is jurisdic-

tional."

Point III and Point IV

It is a well established rule of law u})()n the empaneling of

a jury and the taking of any testimony jeopardy attaches

and may thereafter be claimed by the defendant; Hunter v.

Wade, 109 Fed. (2) 973; 335 U.S. 907; Clauans v. Rives,

.104 Fed. (2) 240; McCarthy v. Zerbst, 85 Fed. (2) G40.

The trial judge upon the first trial of the appellant with-

drew from consideration of the jury items (a) and (b) of

the bill of i)articulars as to Count III. This procedure has

been ai)i)roved in Mellor v. United States, 160 Fed. (2) 757,

and Ballard v. United States, 152 Fed. (2) 941, 329 United

States 187. The pertinent (juestion presented to this court

is the effect of such withdrawal. A careful examination of

the authorities has been made and api)ellant has found two

cases which hold that withdrawal of items from a jury on

the grounds of insufficient evidence constitutes an acciuittal

of the defendant as to such items and amounts to a direction

to the jury of judgment of ac(iuittal. State v. Lane, 72 S.E.

(2d) 737 '.Parish v. State, 165 S.W. (2d) 748.

The appellant has found no cases announcing a contrary

rule.

This court in the first Spriggs appeal stated that the

api)ellant had been ac(iuitted of portions of Count III. We
can see no justification of the court now concluding that this

court did not mean exactly what it said in the first appeal

])ut in fact tliis coin-t in the first a])i)eal liold that the with-

holding items (a) and (b) from the jury constituted an

acquittal.
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Point V

The ai3i3ellant, as pointed out in the opinion in this case,

following his conviction in the first case, filed motions for

judgment notwithstanding the verdict and for a new trial.

Each of these motions were denied and the first appeal

followed. It is appellant's contention that he was entitled

to a judgment of acquittal notwithstanding the verdict. This

is true even though a new trial was recpested, for the reason

the evidence was insufficient to supjDort a conviction.

This court, in Karns v. United States, 158 Fed. (2) 569,

held that the proper procedure on reversal of a case for

insufficient evidence was that upon reversal a judgment of

acquittal should be entered. It is our position that upon

receipt of the mandate from the court in the first appeal,

the entry of the order of dismissal by the trial court consti-

tuted such an acquittal. This procedure is consistent with

the rule announced in the Karns case and Rules 29 and 48

of the Rules of Federal Criminal Procedure.

Point VI

The Court in its opinion totally disregarded the rule of

res adjudicata although it is a well established rule in

criminal procedure. The doctrine and application of res

adjudicata and the distinction between double jeopardy and

res adjudicata are discussed in an opinion of Justice Doug-

las in Sealfon v. United States, 332 U.S. 575. Also see 147

A.L.R. 992.

In the case of Partmar Corporation v. Paraynount Pic-

tures Theatres Corporation, 98 L.Ed. 301, wherein Justice

Reed, s^jeaking for the United States Supreme Court,

affirmed the rule that a prior adjudication conclusively dis-

poses of all matters which were or might have been litigated

or adjudged therein.
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Tho ooiirts havp held that tlie nilo of res adjiidicata

applies to ovoi y (piestion fallini^ witliin the i)iirview of tlie

oriu:inal action in resi)ec't to matters of both claim and

defense which could have been presented by the exercise of

due dilip^ence and tlie conclusiveness of the judgment in such

case extends not only to matters not determined but to

other matters which could have been determined in the prior

action.

'.]{) Amer. .lui-. 92'), under judgments, })ara. 179;

13 Amer. Jur. 45, under criminal law, para. 367;

United States v. Dockery, 49 Fed. Supp. 907;
( 'uUed States v. Carlisi, 32 Fed. Supp. 479

;

United States v. Oppenlieimer, 242 U.S. 85;

Stone r. r. S'., lfi7U.S. 178;

30 Amer. Jur. 907, under judgments, para. 1 HI -165;

167 A.L.R. 991

;

United States v. Adams, 281 U.S. 202;

Fall V. United States, 49 Fed. (2) 506.

For the above reasons the defendant-ai)pellant respect-

fully ])rays that this court grant a rehearing.

Dated ^lay 6, 1955.

Respectfully submitted,

Claude E. Spriggs

In propria persona

Jack C. Cavness
510 Luhrs* Tower

Phoenix, Arizona

Attorney for Appellant
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APPENDIX

In the United States Court of Appeals

For the Ninth Crcuit

No. 14,409

Claude E. Spriggs,

Appellant,

vs.

United States of America,

Appellee.

AFFIDAVIT
State of Arizona

County of Maricopa—ss.

Claude E. Spriggs, being first duly sworn upon his oath

deposes and says:

That he was in the Courtroom acting as his own attorney

on the 10th day of February, 1954, in the above entitled

matter ; that on said date a hearing was held in front of the

Honorable Claude McCuUoch, United States District Judge,

wlierein hearing w^as had upon a motion filed by the defend-

ant for a plea in bar. That at that time the Court announced

from the bench, directed directly to Robert S. Murlless,

Assistant United States Attorney, that the reason he was

denying the plea in bar was with the express understanding

that no evidence would be introduced upon items (a) or (b)

of the bill of particulars of Count III of the indictment.

The Court further stated that he wanted the assistant

United States Attorney to understand that upon the trial

of the matter that he would be limited to the trial on item
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(c) of the bill of i)articulars on Count III, which was for

the over-statement of depreciation on the Henshaw Road

property, for the reason tliat tlie trial court in the previous

case had limited the United States Attorney to the trial of

item (c), and that he was not ^oing to reverse the ])rior trial

court's ruling and further that the appellate court had

allirmed the ])rior trial court's ruling.

Claude E. Spriggs

Subscribed and sworn to before me this 6th day of May,

19,35.

My connnission will exi)ire July 17, 19r)7.

Gladysk L. Armstrong
Notary Public

SEAL
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Docket No. 6701

(Aztec Brewing Company, a corporation). Amended

Caption: "ABC Brewing Corporation, (form-

erly Aztec Brewing Company) a California cor-

poration," Petitioner, vs. Commissioner of In-

ternal Revenue, Respondent.

See Order of August 23, 1951.

Appearances: For Petitioner: Todd W. Johnson,

Esq., Frank T. Horner, Esq., Alva C. Baird,

Esq., Donald C. McGovern, Esq., Edward D.

»
Robertson, Esq. For Respondent: R. E. Maiden,

Jr., Esq., R. B. Sullivan, Esq.

I

\

DOCKET ENTRIES
1944

Dec. 11—Petition received and filed. Taxpayer noti-

fied. Fee paid.

Dec. 11—Copy of petition served on General Coun-

sel.

1945

Feb. 5—Answer filed by General Counsel.

Feb. 5—Request for hearing in Los Angeles, Cali-

fornia filed by General Counsel.

Feb. 9—Notice issued placing proceeding on Los

Angeles, California calendar. Service. of

answer and request made.

1946

Jan. 16—Notice, calendar call 2/11/46, Los Angeles,

California.

Mar. 1—Transcript of hearing 2/11/46 filed. Case

remains on Los Angeles calendar.
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1946

Jill, 9—Motion for leave to file the attached

amendment to petition, amendment lodged,

filed by taxpayer. 7/12/46 Granted.

Aug. 13—Answer to amendment to petition filed by

General Counsel. Served 8/14/46.

1947

Nov. 18—Entry of appearance of Donald C. Mc-

Govern as counsel filed.

1951

Apr. 16—Order, designating Marshall D. Davis to

act as Commissioner in this proceeding,

which is set for hearing July 23/51, at Los

Angeles, entered.

Apr. 25—Hearing set July 23/51, Los Angeles.

July 27, 30, 31 and Aug. 1—Hearing had before

Commissioner Davis, on merits. Two stipu-

tions of facts filed. Simultaneous proposed

findings of fact due within 30 days.

Aug. 17—Transcript of hearing 7/27/51 filed.

Aug. 17—Transcript of hearing 7/30/51 filed.

Aug. 17—Transcript of hearing 7/31/51 filed.

Aug. 17—Transcript of hearing 8/1/51 filed.

Aug. 23—Order amending caption to read, "A.B.C.

Brewing Corporation (formerly Aztec

Brewing Company), a California Cor-

poration," entered.

Aug. 28—»Toint motion for extension to October

10/51 to fiJe proposed findings of fact

filed. Granted 8/30/51.
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1951

Oct. 9—Joint motion for extension to November 1,

1951 to file proposed findings of fact filed.

10/10/51 Granted.

Oct. 29—Proposed findings of fact filed by tax-

payer.

Oct. 29—Proposed findings of fact standard is-

sues filed by taxpayer.

Nov. 1—Proposed findings of fact filed by Gen-

eral Counsel.

Dec. 19—Joint motion to correct typographical er-

rors in official report of proceedings and

errors in stipulation of facts filed. 1/2/52

Granted.

1952

Apr. 7—Report of Commissioner entered.

Apr. 7—Order, that this proceeding is assigned to

Div. 5, Judge LeMire, for such further

consideration and action as may be re-

quired, entered.

Apr. 29—Joint motion for extension to May 22/52

to file exceptions to Commissioner's find-

ings of fact filed. 4/30/52 Granted.

May 19—Exceptions to proposed findings of fact

filed by taxpayer. Copy served.

May 21—Exceptions to report of findings of fact of

Commissioner and request for additional

findings of fact filed by General Counsel.

May 21—Joint motion for extension to July 6, 1952

to file briefs filed. 5/22/52 Granted.

July 3—Brief filed by taxpayer. 7/23/52 Copy
served.
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1952

j^]y 7_Motion for extension to July 21, 1952 to

file brief filed by General Counsel. 7/8/52

Granted.

July 21—Brief filed by General Counsel.

July 21—Motion for extension to August 30/52 to

file reply brief filed by General Counsel.

7/22/52 Granted.

Aug. 27—Reply brief filed by taxpayer. Copy served

8/28/52.

Sept. 3—Motion for extension to September 29,

1952 to file reply brief filed by General

Counsel. Granted 9/4/52.

Sept. 29—Motion for extension to October 4, 1952 to

file brief filed by General Counsel. 10/1/52

Granted.

Oct. 6—Reply brief filed by General Counsel.

Served 10/7/52.

1953

May 29—Findings of fact and opinion rendered, Le-

Mire, Judge. Decision will be entered un-

der rule 50. Copy served.

Jun. 25—Motion for rehearing filed by petitioner.

6/25/53 Denied.

Jun. 25—Motion for reconsideration filed by peti-

tioner. 6/25/53 Denied.

July 15—Motion to vacate denial of motion for

further hearing filed by taxpayer. 8/18/53

Denied.

July 15—Motion to vacate denial of motion for re-

consideration filed by taxpayer. 8/18/53

Denied.
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1953

July 15—Motion for leave to have oral argument

before hearing judge filed by taxpayer.

8/18/53 Denied.

1954

Mar. 12—Agreed computation for entry of decision

filed.

Mar. 16—Decision entered, LeMire, Judge, Div. 5.

Jun. 14—Petition for review by U. S. Court of Ap-

peals, Ninth Circuit, with assignments of

error filed by taxpayer.

Jun. 21—Entry of appearance of Edward D. Rob-

ertson as counsel filed.

Jun. 21—Proof of service of petition for review

filed.

Jun. 21—Statement of points, with service acknowl-

edged thereon, filed by taxpayer.

Jun. 21—Designation of contents of record on re-

view, with service acknowledged thereon,

filed by taxpayer.

Jun. 21—Counter-designation of contents of record

on review, with service by mail thereon,

filed by General Counsel.
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Docket No. 11570

(Aztec Brewing Company, a corporation), Amended

Caption: "ABC Brewing Corporation, (form-

erly Aztec Brewing Company), a California cor-

poration," Petitioner, vs. Commissioner of In-

ternal Revenue, Respondent.

See Order of August 23, 1951.

Appearances: For Petitioner: Todd W. Johnson,

Esq., Frank T. Horner, Esq., Donald C. McGovern,

Esq., Edward D. Robertson, Esq. For Respondent:

R. E. Maiden, Jr., Esq., R. B. Sullivan, Esq.

DOCKET ENTRIES
1946

July 17—Petition received and filed. Taxpayer noti-

fied. Fee paid.

July 19—Copy of petition served on General Coun-

sel.

Sept. 12—Answer filed by General Coimsel.

Sept. 12—Request for hearing in Los Angeles, Cali-

fornia filed by General Counsel.

Sept. 18—Notice issued placing proceeding on Los

Angeles, California, calendar. Service of

answer and request made.

[Printer's Note: Docket Entries from Nov.

18, 1947, to June 21, 1954 are duplicates of

Docket Entries appearing on pages 4 to 7 of

this printed record.]
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The Tax Court of the United States

No. 6701

AZTEC BREWING COMPANY, a corporation,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION

The above named petitioner hereby petitions for

redetermination of the deficiency set forth by the

Commissioner of Internal Revenue in his Notice of

Deficiency (LA:IT:90D:PB) dated September 18,

1944, and as a basis of its proceedings alleges as

follows

:

1. The petitioner is a corporation with its office

at 2301 Main Street, San Diego, California. The re-

turns for the period here involved were filed with

the Collector of Internal Revenue for the Sixth

District of California at Los Angeles, California.

2. A Notice of Deficiency (a copy of which is at-

tached and marked Exhibit "A") was mailed to the

petitioner on September 18, 1944.

3. The tax in controversy is excess profits tax

for the fiscal years ended October 31, 1941, 1942

and 1943, aggregating $929,589.22, of which the simi

of $262,907.50 represents the deficiency excess pro-

fits tax proposed by the Commissioner, and of which

the sum of $666,681.72 represents overpayments of

excess profits tax for said years as shown by the

following table:
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Overpayments

Deficiency Excess Pro- of Excess Profits

Fiscal fits Tax Proposed Tax Claimed Total in

Years by Commissioner by Petitioner Controversy

1941 S 956.59 $ 9,956.13 $ 10,912.72

1942 29,513.66 271,559.64 301,073.30

1943 232,437.25 385,165.95 617,603.20

$262,907.50 $666,681.72 $929,589.22

4. The determination of the tax set forth in the

said Notice of Deficiency is based upon the follow-

ing errors:
* * * * *

(y) The Commissioner erred in failing to deter-

mine that petitioner is liable for no deficiency ex-

cess profits tax for any of its fiscal years 1941, 1942,

or 1943.
* # »

5. The facts upon which petitioner relies as the

basis of this proceeding are as follows:
» » * * *

(y) Some time between March 15, 1943, and

April 1, 1943, petitioner filed in duplicate, on Form
991, with the Commissioner of Internal Revenue at

Washington, D. C, an application for relief under

Section 722 of the Internal Revenue Code, for its

fiscal year ended October 31, 1941, a true and cor-

rect copy of which application is hereto attached

and marked P]xhibit "B", and is made a part hereof.

(z) Some time between September 1, 1943, and

September 15, 1943, petitioner filed in duplicate

with the Commissioner of Internal Revenue at

Washington, D. C, a supplement to said Form 991

(and also to the Form 991 filed for 1942), previ-
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ously filed by it for said fiscal year 1941, a true and

correct copy of which supplement is hereto attached

and marked Exhibit "C," and is made a part hereof.

(aa) In said Form 991 and said supplement

thereto, petitioner claimed and now claims that it

was and is entitled to a refund of the entire amount

of excess profits tax paid by it in the sum of $9,-

956.13 for its fiscal year 1941. Petitioner further

claims that by reason of the facts set forth in said

Form 991, and said supplement thereto filed by it

for said fiscal year 1941, it owes no part of said

deficiency excess profits tax of $956.59 proposed in

said Notice of Deficiency for its said fiscal year

1941, and that it is not subject to, and has no, ex-

cess profits tax liability for said fiscal year 1941.

(bb) Some time between March 15, 1943, and

April 1, 1943, petitioner filed in duplicate, on Form
991, with the Commissioner of Internal Revenue at

Washington, D. C, an application for relief under

Section 722 of the Internal Revenue Code, for its

fiscal year ended October 31, 1942, a true and cor-

rect copy of which application is hereto attached

and marked Exhibit "D," and made a part hereof.

(cc) Some time between September 1, 1943, and

September 15, 1943, petitioner filed in duplicate

with the Commissioner of Internal Revenue at

Washington, D. C, a supplement to said Form 991,

previously filed by it for said fiscal year 1942, a true

and correct copy of which supplement is hereto at-

tached and marked Exhibit "C."

(dd) In said Form 991 and supplement thereto,

petitioner claimed and now claims that it was and
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is entitled to a refund of the entire amount of ex-

cess profits tax paid by it in the sum of $60,760.62

during 1943 as aforesaid, being the amount of ex-

cess profits tax shown to be payable on its excess

profits tax return for its fiscal year 1942 as set forth

in sub-paragraph (1) of this paragraph.

(ce) On July 24, 1944, petitioner filed with the

Collector of Internal Revenue at Los Angeles, Cali-

fornia, its claim for refund on Form 843 of the

$60,760.62 previously referred to in sub-paragraphs

(1) and (dd) of this paragraph and the $135,-

348.48 referred to in sub-paragraph (m) of this

paragraph, a true and correct copy of which claim

is hereto attached and marked Exhibit "E." Peti-

tioner also claims it is entitled to a refund of $75,-

450.54, being the amount of said apparent overpay-

ment of income tax for its fiscal year 1942, which

said Collector has credited against said assessment

of $210,799.02 made by said Commissioner as afore-

said as a purported excess profits tax liability of

petitioner for its said fiscal year 1942.

(ff) Petitioner further claims that by reason of

the facts set forth in its said Form 991, and said

supplement thereto, filed by it for its fiscal year

1942, it owes no part of said deficiency excess pro-

fits tax of $29,513.66 proposed in said Notice of De-

ficiency for its fiscal year 1942 and that it is not

subject to, and has* no, excess profits tax liability

for said fiscal year 1942.

(f!;^) Petitioner filed with the Collector of In-

ternal Revenue at Los Angeles, California, its ex-

cess profits tax return on Form 1121 for its fiscal
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year ended October 31, 1943, on January 8, 1944,

and on the same date paid to the said Collector the

excess profits tax shown thereon to be due in the

sum of $385,165.95.

(hh) Petitioner attached to and filed in duplicate

with said Form 1121 its application on Form 991

for relief under said Section 722 for its fiscal year

1943, a true and correct copy of which application

is hereto attached and marked Exhibit "F." Peti-

tioner also filed said Form 991 in duplicate for its

said fiscal year 1943 with said Commissioner at

Washington, D. C, some time between January 10,

1944, and January 31, 1944. In said Form 991 for

1943, petitioner incorporated by reference all the

data already filed as a part of its Forms 991 and

supplements thereto for its fiscal years 1941 and

1942.

(ii) In said Form 991, petitioner claimed and

now claims that it was and is entitled to a refund

of all of said $385,165.95 of excess profits tax paid

by it as aforesaid for its fiscal year 1943. Petitioner

for the same reasons now claims that it does not

owe any part of said deficiency excess profits tax

of $232,437.25 proposed in said Notice of Deficiency

for its fiscal year 1943 and that it is not subject

to, and has no excess profits tax liability for said

fiscal year 1943.

(jj) On October 2, 1944, petitioner paid to the

Collector of Internal Revenue, Los Angeles, Cali-

fornia, $210,787.34 of said deficiency excess profits

tax of $232,437.25 proposed against petitioner by
said Commissioner for its fiscal year 1943 in said
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Notice of Deficiency, together with interest at six

per cent thereon from January 15, 1944, to said date

of payment in the amount of $9,020.54. On October

12, 1944, a claim for refund of said $210,787.34, plus

interest, and also the $385,165.95 of excess profits

tax previously paid was filed with the Collector of

Internal Revenue at Los Angeles, California, a copy

of which claim is hereto attached and marked Ex-

hibit ''G," and made a part hereof.
«««'')(''»('

(www) The petitioner has used the accrual method

of accounting in keeping its books of account and

in preparing and filing its income and excess profits

tax returns for each of its fiscal years 1933 (when

petitioner was incorporated and began business) to

1943, inclusive.

Wherefore, the petitioner prays that this Court

hear the proceeding and determine that petitioner

was and is not liable for any excess profits tax for

its fiscal years 1941, 1942 and 1943, or for any one

or more of said fiscal years; that petitioner is not

liable for any of the deficiencies in excess profits

tax proposed by said Commissioner of Internal Rev-

enue for its fiscal years 1941, 1942 and 1943; that

petitioner has overpaid its excess profits taxes for

said fiscal years by the amount of $9,956.13 for 1941,

by the amount of $271,559.64 for 1942, and by the

amount of $595,953.29 for 1943 ; that petitioner paid

said amounts of $9,956.13, $271,559.64 and $595,-

953.29 and filed its claims for refund thereof within

three years from the time its excess profits tax re-
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turns were filed by it for the respective fiscal years

involved and that said claims for refund were dis-

allowed by said Commissioner in said Notice of

Deficiency dated September 18, 1944; and for such

other and further relief as to the Court may seem

meet and proper.

/s/ TODD W. JOHNSON
/s/ FRANK T. HORNER
/s/ ALVA C. BAIRD

Counsel for Petitioner

State of California,

County of San Diego—ss.

E. P. Baker, being first duly sworn, upon oath

deposes and says: That he is the President of the

petitioner corporation ; that as such officer he is duly

authorized to verify the foregoing Petition of Aztec

Brewing Company; that he has read the foregoing

Petition and is familiar with the statements con-

tained therein, and that the statements contained

therein are true, except those stated to be upon in-

formation and belief and those he believes to be

true.

/s/ E. P. BAKER, President,

Aztec Brewing Company

Subscribed and sworn to before me this 27th day

of November, 1944.

[Seal] /s/ F. M. BRICK,
Notary Public in and for the County of San Diego,

State of California.
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EXHIBIT "A"

Treasury Department, Internal Revenue Service,

Los Angeles, Calif. 13, 417 South Hill Street

Office of Internal Revenue Agent in Charge, Los

Angeles Division—LA :IT :90D :PB.

Aztec Brewing Company September 18, 1944

2301 Main Street, San Diego, California.

Gentlemen

:

You are advised tliat the determination of your

excess profits tax liability for the taxable years

ended October 31, 1941, 1942 and 1943 discloses a

deficiency of $262,907.50, and that the determina-

tion of your income tax liability for the taxable

years ended October 31, 1942 and 1943, discloses an

overassessment of $103,064.33, as shown in the state-

ment attached.

After careful consideration of your applications

for relief imder section 722 of the Internal Revenue

Code for the taxable years ended October 31, 1941,

1942 and 1943, filed on March 18, 1943 for the tax-

able years ended October 31, 1941 and 1942 and on

January 15, 1944 for the taxable year ended Octo-

ber 31, 1943, it has been determined that you have

not established your right to the relief therein re-

quested. In accordance ^vith the pro\isions of sec-

tions 272 and 732 of the Internal Revenue Code,

notice is hereby given of the deficiency mentioned

and of the disallowance of the claims for refund

asserted in your applications for relief under sec-

tion 722 of the Internal Revenue Code.
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Exhibit "A"—(Continued)

Within 90 days (not counting Sunday or a legal

holiday in the District of Columbia as the 90th day)

from the date of the mailing of this letter, you may
file a petition with The Tax Court of the United

States, at its principal address, Washington, D. C,

for a redetermination of your excess profits tax

liability under the Internal Revenue Code.

Very truly yours,

JOSEPH D. NUNAN, JR.,

Commissioner

/s/ By GEORGE D. MARTIN,
Internal Revenue Agent in Charge

PB :vmc—Enclosures : Statement.

Statement

Tax Liability for the Taxable Years Ended October

31, 1941, 1942 and 1943

Year Over-

Ended Liability Assessed assessment Deficiency

EXCESS PROFITS TAX
10/31/41 $ 10,912.72 $ 9,956.13 $ 956.59

10/31/42 301,073.30 271,559.64 29,513.66

10/31/43 617,603.20 385,165.95 232,437.25

Total $929,589.22 $666,681.72 $262,907.50

INCOME TAX
10/31/42 $ 67,082.37 $152,898.79 $ 85,816.42

10/31/43 23,254.52 40,502.43 17,247.91

Total $ 90,336.89 $193,401.22 $103,064.33

In making this determination of your excess profits tax and in-

come tax liability, careful consideration has been given to your ap-

plications for relief under section 722 of the Internal Revenue
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Exhibit "A"—(Continued)

Code for the taxable years ended October 31, 1941 and 1942 filed

on March 18, 1943 and "Supplement" thereto filed on September

9, 1943 and your application for relief under section 722 of the

Internal Revenue Code for the taxable year ended October 31,

1943 filed on January 15, 1944, to the reports of examination

dated December 24, 1942 and June 23, 1944, to the report of ex-

amination of your application for relief under section 722 of the

Internal Revenue Code for the taxable year ended October 31,

1941, a copy of which was sent to you on July 13, 1944, to your

protests dated May 13, 1943, September 1, 1943, July 19, 1944

and July 22, 1944, and to the statements made at the conference

held on October 29, 1943.

If a petition to The Tax Court of the United States is filed for

a redetermination of your excess profits tax liability, the conten-

tions set forth in your applications for relief under section 722 of

the Internal Revenue Code may be made a part of the petition.

* • « • •

ADJUSTMENTS TO NET INCOME
Taxable Year Ended October 31, 1943

Net income as disclosed by return 8849,064.92

Additions:

(a) Political contribution $ 250.00

(b) Gain on foreign bottles 194.81

(c) Capital stock tax 6,250.00 6,694.81

Total $855,759.73

Reductions:

(d) Bottle deposits 7,688.99

Net income adjusted 8848,070.74

EXPLANATION OP ADJUSTMENTS
(a) Tlie deduction of 8250.00 on account of a political contri-

bution is disallowed. Section 23(a), I.R.C.

(b) Gain on foreign bottles is added to income, $194.81.

(c) The deduction allowable under section 23(c), I.R.C, for

capital stock tax accrued is 86,250.00, in lieu of 812,500.00

claimed in your return, a disallowance of 86.250.00.

(d) A deduction of 87,688.94 is allowed on account of a short-

age in deposits on bottles.
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Exhibit "A"—(Continued)

ADJUSTMENTS TO EXCESS PROFITS NET INCOME

Computed Under the Income Credit Method—Taxable Year

Ended October 31, 1943

Excess profits net income as disclosed by return $845,056.46

Additions, as above 6,694.81

Total $851,751.27

Reductions, as above 7,688.99

Excess profits net income adjusted $844,062.28

COMPUTATION OF EXCESS PROFITS NET INCOME UNDER
THE INVESTED CAPITAL CREDIT METHOD

Taxable Year Ended October 31, 1943

The excess profits net income under the invested capital credit

method was not computed in your return. The amount has been de-

termined as $844,356.21, representing the above-determined amount

of $844,062.28, plus $293.93, the latter amount being 50 per cent

of interest on borrowed capital, added as provided in section 711

(a)(a)(B), I.R.C.

ADJUSTMENT TO AVERAGE BASE PERIOD NET INCOME
WHERE THERE WERE INCREASED EARNINGS IN THE

LAST HALF OF THE BASE PERIOD

Taxable Year Ended October 31, 1943

Average base period net income where there were in-

creased earnings in the last half of the base period,

as disclosed by return $ 98,685.03

Amount as corrected 50,530.19

Amount of adjustment $ 48,154.84

EXPLANATION OF ADJUSTMENT
The adjustment results from the determination of the revised

amount of $50,530.19, as explained for the preceding taxable year.
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Exhibit "A"—(Continued)

COMPUTATION OF EXCESS PROFITS CREDIT
BASED ON INCOME

Taxable Year Ended October 31, 1943

Average base period net income $ 50,530.19

95% of $50,530.19 4fi,003.68

Excess profits credit under income credit method $ 48,003.68

COMPUTATION OF INVESTED CAPITAL
Taxable Year Ended October 31, 1943

Since invested capital was not computed in your return, the

amount has been determined as follows:

Money and/or property paid in for stock $100,000.00

Accumulated earnings and profits 520,096.88

Equity invested capital at beginning of taxable year $620,096.88

Average equity invested capital $620,096.88

Average borrowed invested capital 16,465.00

Average invested capital $636,561.88

Invested capital $636,561.88

COMPUTATION OF EXCESS PROFITS CREDIT BASED
ON INVESTED CAPITAL

Taxable Year Ended October 31, 1943

Invested capital $636,561.88

Excess profits credit, 8% of $636,561.88 $ 50,924.95

COMPUTATION OF ADJUSTED EXCESS PROFITS
NET INCOME

Taxable Year Ended October 31, 1943

Based on

Income Invested Capital

Excess profits net income $8 14,062.28 $844,356.21=
V =

Less: Specific exemption $ 5,000.00 $ 5,000.00

Excess profits credit 48,003.68 50,924.95

Total $ 53,003.68 $ 55,924.95

Adjusted excess profits net income..-.$791,058.60 $788,431.26
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Exhibit "A"—(Continued)

COMPUTATION OF EXCESS PROFITS TAX
Taxable Year Ended October 31, 1943

1. Adjusted excess profits net income $788,431.26

2. 90% of S788,431.26 $709,588.13

3. Surtax net income, computed without the credit for

income subject to excess profits tax $848,070.74

4. 80% of item 3 $678,456.59

5. Less: Income tax (item 24 below) 23,254.52

6. Excess of item 4 over item 5 $655,202.07

7. Excess profits tax (the lesser of item 2 and 6) $655,202.07

8. Less: Credit for debt retirement, 40% of $93,-

997.17 (the amount by which the smallest amount

of indebtedness during the period beginning Sep-

tember 1, 1942, and ending with the close of the

preceding taxable year, $118,243.83, exceeds the

amount of indebtedness as of the close of the tax-

able year, $24,246.66) 37,598.87

9. Correct excess profits tax liability $617,603.20

10. Excess profits tax assessed: Original, account No.

400064, January, 1944 List 385,165.95

11. Deficiency of excess profits tax $232,437.25
4» * * « •

[Endorsed] : T.C.U.S. Filed Dec. 11, 1944.
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[Title of Tax Court and Cause No. 6701.]

ANSWER

The Commissioner of Internal Revenue, by his at-

torney, J. P. Wenchel, Chief Counsel, Bureau of

Internal Revenue, for answer to the petition of the

above-named taxpayer, admits and denies as fol-

lows:

1 and 2. Admits the allegations contained in

paragraphs 1 and 2 of the petition.

3. Admits that the taxes in controversy are ex-

eess-profits taxes for the fiscal years ended October

31, 1941, 1942 and 1943 ; denies the remainder of the

allegations contained in paragraph 3 of the petition.

4. (a) to (rr), inclusive. Denies the allegations

of error contained in subparagraphs (a) to (rr), in-

clusive, of paragraph 4 of the petition.

5 (a). For lack of sufficient information from

which to form a conclusion as to the correctness of

the allegations contained in this subparagraph, the

respondent denies the allegations contained in sub-

paragraph (a) of paragra])h 5 of the petition.

*****
(y) Admits that on March 18, 1943, petitioner

filed with the Commissioner, in duplicate, on Form
991, an a])])lication for relief under Section 722 of

the Internal Revenue Code for the fiscal year ended

October 31, 1941, a copy of which is attached to the

petition as Exhibit "B".

(z) Admits that on September 9, 1943, petitioner

filed with the Commissioner, in duplicate, a supple-
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ment to said Form 991, for the fiscal years 1941 and

1942, a copy of which is attached to the petition as

Exhibit "C".

(aa) Admits the allegations contained in sub-

paragraph (aa) of paragraph 5 of the petition.

(bb) Admits that on March 18, 1943, petitioner

filed with the Commissioner, in duplicate, on Form
991, an application for relief under Section 722 of

the Internal Revenue Code for the fiscal year 1942,

a copy of which is attached to the petition as Ex-

hibit "D".

(cc) Admits that on September 9, 1943, the peti-

tioner filed with the Commissioner, in duplicate, a

supplement to said Form 991, for the fiscal year

1942, a copy of which is attached to the petition as

Exhibit "C".

(dd) Admits the allegations contained in sub-

paragraph (dd) of paragraph 5 of the petition.

(ee) Admits the allegations contained in the first

sentence and denies the allegations contained in the

remainder of subparagraph (ee) of paragraph 5 of

the petition.

(ff) Denies the allegations contained in subpara-

graph (ff) of paragraph 5 of the petition.

(gg) and (hh). Admits the allegations contained

in subparagraphs (gg) and (hh) of paragraph 5 of

the petition.

(ii) Admits the allegations contained in the first

sentence, and denies the allegations contained in the

remainder of subparagraph (ii) of paragraph 5 of

the petition.
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(jj) For lack of sufficient information from

which to form a conchision as to the correctness of

the allegations contained in this subparagraph, the

respondent denies the allegations contained in sub-

paragraph (jj) of paragraph 5 of the petition.

(kk) Admits the allegations contained in the first

sentence, and denies the allegations contained in the

remainder of subparagraph (kk) of paragraph 5 of

the petition.

(11) to (\vww) Denies the allegations contained in

subparagraphs (11) to (www), both inclusive, of

paragraph 5 of the petition.

6. Denies each and every allegation contained in

the petition not hereinbefore specifically admitted

or denied.

Wlierefore, it is prayed that the determination of

the Commissioner be approved.

/s/ J. P. WENCHEL, E.C.C.

Chief Counsel, Bureau of In-

ternal Revenue

Of Counsel : B. H. Neblett, Division Counsel ; E. C.

Crouter, Special Attorney, Bureau of Internal

Revenue.

[Endorsed] : T.C.U.S. Filed Feb. 5, 1945.
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[Title of Tax Court and Cause No. 6701.]

MOTION FOR LEAVE TO AMEND
Comes now the Petitioner in the above entitled

proceeding, by its counsel, Todd W. Johnson, and

moves the Court for leave to amend its Petition.

The case is not now calendared for trial and the

Respondent will not be prejudiced by the amend-

ment.

/s/ TODD W. JOHNSON,
/s/ FRANK T. HORNER,

Counsel for Petitioner

[Endorsed] : T.C.U.S. Filed July 9, 1946.

[Endorsed] : T.C.U.S. Granted July 12, 1946.

Signed Bolon B. Turner, Judge.

[Title of Tax Court and Cause No. 6701.]

AMENDMENT TO PETITION
That the petition heretofore filed in this proceed-

ing be amended in the following respects:

(1) By adding to paragraph niunbered 4 the fol-

lowing subparagraphs:

"(ss) The Commissioner erred in failing to deter-

mine the petitioner's unused excess profits credit for

its fiscal year ended October 31, 1944 and to carry-

back said unused excess profits credit in computing

its adjusted excess profits net income for its fiscal

years 1942 and 1943.

"(tt) The Commissioner erred in failing to deter-

mine the petitioner's unused excess profits credit for

its fiscal year ended October 31, 1945 and to carry

back said unused excess profits credit in computing
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its adjusted excess profits net income for its fiscal

year 1943.

"(uu) The Commissioner erred in failing to de-

torniino tliat [)etitioner sustained a net operating

loss of $11,875.84 for its fiscal year ended October

31, 1945 and in failing to allow said net operating

loss as a carry-back deduction in computing its net

income for its fiscal year 1943."

(2) By adding to paragraph numbered 5 the fol-

lowing subparagraphs

:

"(xxx) On or about January 15, 1945, the peti-

tioner duly filed its Excess Profits tax return for

the fiscal year ended October 31, 1944, disclosing an

excess profits net income of $291,291.75. On the

basis of a constructive average base period net in-

come of $1,280,000.00 hereinbefore shown under the

provisions of Section 722 of the Internal Revenue

Code the petitioner's excess profits credit for its

fiscal year 1944 is $1,216,000.00. Petitioner therefore

has an unused excess profits credit for the said fiscal

year 1944 in the amount of $924,708.25 which it is

entitled, under the provisions of Section 710 of the

Internal Revenue Code, to have allowed as a carry-

back in computing its adjusted excess profits net in-

come for its fiscal years 1942 and 1943.

"(yyy) On or about January 7, 1946, the peti-

tioner duly filed an excess profits tax return for its

fiscal year ended October 31, 1945, disclosing that it

had no excess profits net income. On the basis of a

constructive average base period net income of $1,-

280,000.00, hereinbefore shown under the provisions

of SectioTi 722 of the Internal Revenue Code the
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petitioner's excess profits credit for its fiscal year

1945 is $1,216,000.00. Petitioner therefore has an

unused excess profits credit for the said fiscal year

1945 in the amount of $1,216,000.00 which it is en-

titled, under the provisions of Section 710 of the In-

ternal Revenue Code, to have allowed as a carry-

back in computing its adjusted excess profits net in-

come for its fiscal year 1943.

"In the alternative, on the basis of an average

base period net income of $79,867.81 hereinbefore

shown under the provisions of Section 713(f) of the

Internal Revenue Code, the petitioner has an un-

used excess profits credit for its fiscal year 1945 in

the amount of $75,874.51 which it is entitled, under

the provisions of Section 710 of the Internal Rev-

enue Code, to have allowed as a carryback in com-

puting its adjusted excess profits net income for its

fiscal year 1943.

"(zzz) The petitioner duly filed, on or about Jan-

uary 7, 1946, a corporation income and declared

value excess profits tax return for the fiscal year

ended October 31, 1945, disclosing a loss of $11,-

875.84. Said loss of $11,875.84 constitutes a net

operating loss carryback under the provisions of

Section 122 of the Internal Revenue Code which

petitioner is entitled to deduct as a net operating

loss deduction in its fiscal year 1943 under the pro-

visions of Section 23 of the Internal Revenue

Code."

/s/ TODD W. JOHNSON,
/s/ FRANK T. HORNER,

Counsel for Petitioner
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State of California,

County of San Diego—ss.

E. P. Baker, beinp^ first duly sworn, upon oath

deposes and says: That he is the President of the

petitioner corporation; that as such officer he is

duly authorized to verify the foregoing Amendment

to Petition of Aztec Brewing Company ; that he has

read the foregoing Amendment to Petition and is

familiar ^^^th the statements contained therein, and

that the statements contained therein are true, ex-

cept those stated to be upon information and belief

and those he believes to be true.

/s/ E. P. BAKER, President,

Aztec Brewing Company

Subscribed and sworn to before me this 7th day

of May, 1946.

[Seal] /s/ F. M. BRICK,
Notary Public in and for the County of San Diego,

State of California.

[Endorsed] : T.C.U.S. Lodged July 9, 1946.

[Title of Tax Court and Cause No. 6701.]

ANSWER TO AMENDMENT TO PETITION

The Commissioner of Internal Revenue, by his at-

torney, J. P. Wenchel, Chief Counsel, Bureau of

Internal Revenue, for answer to the amendment to

the petition which has been filed by the above-
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named petitioner, and in addition to the answer

heretofore filed, pleads as follows:

(1) Denies the allegations of error contained in

paragraph (1) and subparagraphs (ss) to (uu),

inclusive, of the amendment of paragraph 4 of the

petition.

(2) For lack of sufficient information upon the

basis of which to form an opinion as to the truth

or correctness thereof, the respondent denies the

allegations contained in paragraph (2) and sub-

paragraphs (xxx) to (zzz), inclusive, of the amend-

ment of paragraph 5 of the petition.

(3) Denies each and every allegation contained

in the amendment to the petition not hereinbefore

specifically admitted or denied.

Wherefore, it is prayed that the determination

of the Commissioner be approved.

/s/ J. P. WENCHEL, E.C.C.

Chief Counsel, Bureau of In-

ternal Revenue

Of Counsel: B. H. Neblett, Division Counsel; Earl

C. Crouter, Special Attorney, Bureau of In-

ternal Revenue.

[Endorsed] : T.C.U.S. Filed Aug. 13, 1946.
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The Tax Court of the United States

Docket No. 11570

AZTEC BREWING COMPANY a corporation,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION

The above named Petitioner hereby petitions for

redetermination of tlie deficiency set forth by the

Commissioner of Internal Revenue in his Notice of

Deficiency (LA:IT:90D:PAK) dated April 26, 1946,

and as a basis of its proceedings alleges as follows:

1. The Petitioner is a corporation with its office

at 2301 Main Street, San Diego, California. The re-

turn for the period here involved was filed wdth the

Collector of Internal Revenue for the Sixth Dis-

trict of California at Los Angeles, California.

2. A Notice of Deficiency (a copy of which is at-

tached and marked Exhibit "A") was mailed to the

Petitioner on April 26, 1946.

3. The tax in controversy is excess profits tax for

the fiscal year ended October 31, 1944, in the amount

of $226,624.28, of which the sum of $41,557.63 rep-

resents tlu^ deficiency in excess profits tax deter-

mined by the Respondent, and of which the sum of

$185,066.65 represents overpayment of excess profits

tax for said fiscal year ended October 31, 1944.

4. The determination of the Respondent set forth
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in said Notice of Deficiency is based upon the fol-

lowing errors:
* * * * *

(cc) The Respondent erred in failing to deter-

mine that Petitioner is entitled to a carry-back of

its unused excess profits credit for the fiscal year

ended October 31, 1946, in computing its adjusted

excess profits net income for its fiscal year ended

October 31, 1944.

(dd) The Respondent erred in failing to deter-

mine that Petitioner is not liable for any excess

profits tax whatsoever for the fiscal year ended Oc-

tober 31, 1944.

(ee) The Respondent erred in disallowing Peti-

tioner's application for relief under Section 722 of

the Internal Revenue Code ; in failing to determine

that Petitioner had overpaid its excess profits tax

for the fiscal year ended October 31, 1944, by $185,-

066.65; and in failing to determine that Petitioner

is entitled to a refund of the amount of said over-

payment.

5. The facts upon which Petitioner relies as the

basis of this proceeding are as follows:
*****

(r) On or about January 15, 1945, Petitioner

filed with the Collector of Internal Revenue at Los

Angeles, California, its excess profits tax return for

the fiscal year ended October 31, 1944, and has paid

to the said Collector, during the year ended October

31, 1945, the excess profits tax shown thereon to be

due in the amount of $185,066.65. Petitioner at-

tached to and filed in duplicate with said return, an
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application for relief under Section 722 of the In-

ternal Revenue Code for the fiscal year ended Octo-

ber 31, 1944, a true and correct copy of which ap-

plication is hereto attached, marked Exhibit "F",

and is made a part hereof. In said application for

the fiscal year ended October 31, 1944, Petitioner

incorporated by reference all the data previously

filed as a part of the aforesaid applications and

supplements for the fiscal years ended October 31,

1941, October 31, 1942, and October 31, 1943.

(s) On or about July 8, 1946, Petitioner filed in

duplicate with the Commissioner of Internal Rev-

enue at Washington, D. C, an amendment to the

aforesaid application for relief for the fiscal year

ended October 31, 1944, a true and correct copy of

which amendment is hereto attached, marked Ex-

hibit "G", and is made a part hereof.

(t) In the aforesaid application as amended for

the fiscal year ended October 31, 1944, Petitioner

claimed, and now claims, that it was and is entitled

to a refund of all of the aforesaid $185,066.65 of ex-

cess ])rofits tax paid by it for said taxable year.

Petitioner for the same reasons now claims that it

does not owe any part of the deficiency excess pro-

fits tax of $41,557.63 determined by Respondent in

his Notice of Deficiency for said year, and that it is

not subject to, and has no excess profits tax liability

whatsoever for said year.
« » « 'X' «

(dddd) Petitioner's excess profits net income for

its fiscal year ended October 31, 1946, has not yet

been determined. Petitioner will, however, have an
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unused excess profits credit for said fiscal year 1946

in the event its excess profits net income is less than

the amount of excess profits credit to which Peti-

tioner is entitled. Petitioner claims that such excess

profits credit determined under the provisions of

Section 722 of the Internal Revenue Code will be

$1,009,234.40 and that any portion thereof unused in

the fiscal year 1946 will constitute, under the pro-

visions of Section 710 of said Code, a carryback in

computing Petitioner's adjusted excess profits net

income for the fiscal year ended October 31, 1944.

In the alternative, Petitioner's excess profits credit

for said fiscal year 1946, determined under the pro-

visions of Section 713 of the aforesaid Code, will

be $75,874.42, and any unused portion of which will

constitute a carryback in computing its adjusted

excess profits net income for the fiscal year ended

October 31, 1944.

(eeee) In the aforesaid Notice of Deficiency, the

Commissioner erroneously determined that Peti-

tioner has not established its right to relief under

Section 722 of the Internal Revenue Code in its

Application for Relief filed as aforesaid for its

fiscal year ended October 31, 1944, and gave notice

of the disallowance of the claim for refund asserted

therein.

(ffff) Petitioner kept its books of account and
filed its income and excess profits tax return for all

years on the accrual basis of accounting.

Wherefore, the Petitioner prays that this Court

hear the proceedings and determine that Petitioner
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was and is not liable for any excess profits tax for

its fiscal year ended October 31, 1944; that Peti-

tioner is not liable for any part of the deficiency in

excess profits tax determined by the Commissioner

of Internal Revenue for its fiscal year 1944; that

Petitioner has overpaid its excess profits tax for

said fiscal year 1944 by the amount of $185,066.65;

that Petitioner paid said amount of $185,066.65 and

filed its claim for refund thereof within three years

from the time its excess profits tax return was filed

for said fiscal year 1944 ; that this Petition was filed

within three years from the time its excess profits

tax return was filed for the said fiscal year 1944;

that the aforesaid claim for refund was disallowed

by the Commissioner in his Notice of Deficiency

dated April 26, 1946; that Petitioner is entitled to

have refunded the overpayment of excess profits

tax in the amount of $185,066.65 for the fiscal year

ended October 31, 1944; and for such other and

further relief as may seem to this Court meet and

proper.

/s/ TODD W. JOHNSON,
/s/ FRANK T. HORNER,

Counsel for Petitioner

State of California,

County of San Diego—ss.

E. P. Baker, being first duly sworn, upon oath

deposes and says: That he is the President of the

Petitioner corporation; that as such officer he is

duly authorized to verify the foregoing Petition of
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Aztec Brewing Company ; that he has read the fore-

going Petition and is familiar with the statements

contained therein, and that the statements contained

therein are true, except those stated to be upon in-

formation and belief and those he believes to be

true.

/s/ E. P. BAKER, President,

Aztec Brewing Company

Subscribed and sworn to before me this 11th day

of July, 1946.

[Seal] /s/ F. M. BRICK,
Notary Public in and for the County of San Diego,

State of California.

EXHIBIT "A"

Treasury Department, Internal Revenue Service,

417 South Hill Street, Los Angeles, Calif. 13

Office of Internal Revenue Agent in Charge, Los

Angeles Division—LA :IT :90D :PAK.

Aztec Brewing Company April 26, 1946

2301 Main Street, San Diego 2, Calif.

Gentlemen

:

You are advised that the determination of your

excess profits tax liability for the taxable year

ended October 31, 1944 discloses a deficiency of $41,-

557.63, and that the determination of your income

tax liability for the taxable year mentioned dis-

closes an overassessment of $16,543.26, as shown in

the statement attached.
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Exhibit "A"—(Continued)

After careful consideration of your application

for relief under section 722 of the Internal Revenue

Code filed on February 8, 1945 for the taxable year

mentioned, it has been determined that you have not

established your right to the relief therein re-

quested. In accordance with the provisions of sec-

tions 272 and 732 of the Internal Revenue Code,

notice is hereby given of the deficiency mentioned

and of the disallowance of the claim for refimd

asserted in your application for relief under sec-

tion 722.

Within 90 days (not counting Saturday, Sunday

or a legal holiday in the District of Columbia as

the 90th day) from the date of the mailing of this

letter, you may file a petition with The Tax Court

of the United States, at its principal address, Wash-

ington, D. C, for a redetermination of your excess

profits tax liability.

Very truly yours,

JOSEPH D. NUNAN, JR.,

Commissioner

/s/ By GEORGE D. MARTIN,
Internal Revenue Agent in Charge

Enclosures: Statement.
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Exhibit "A"—(Continued)

Statement

Tax Liability for the Taxable Year Ended

October 31, 1944

Over-

Liability Assessed assessment Deficiency

Income $ 21,745.73 $ 38,288.99 $ 16,543.26

Excess profits

tax 226,624.28 185,066.65 $41,557.63

In making this determination of your tax liability careful con-

sideration has been given to your application for relief under sec-

tion 722 of the Internal Revenue Code and to the report of ex-

amination dated January 10, 1946.

A copy of this letter and statement has been mailed to your rep-

resentative, Mr. Todd W. Johnson, 433 South Spring Street, Los

Angeles 13, California, in accordance with the authorization con-

tained in the power of attorney executed by you.

ADJUSTMENTS TO NET INCOME

Net income as disclosed by return $302,003.64

Unallowable deductions and additional income:

(a) Accrued franchise tax disallowed....$15,757.90

(b) Organization expense disallowed 662.95

(c) Loss on containers disallowed 3,498.01 19,918.86

Total $321,922.50

Additional deduction:

(d) Accrued capital stock tax 62.50

Net income adjusted $321,860.00

EXPLANATION OF ADJUSTMENTS

(a) Included in the deduction claimed for franchise taxes is the

amount of $3,136.56, representing additional franchise tax for the

taxable years ended October 31, 1940 and 1941, and the amount

of $12,621.34, representing the franchise tax for the taxable year

ended October 31, 1945 which you contend accrued during this

taxable year, or a total of $15,757.90.
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Exhibit "A"—(Continued)

It has been determined that these amounts of franchise tax do

not represent proper deductions under section 23(c) of the In-

ternal Revenue Code for this taxable year. Accordingly, the de-

ductions therefor claimed by you are disallowed.

(b) The deduction claimed for organization expense is dis-

allowed as not representing a proper deduction under section 23

of the Internal Revenue Code.

(c) The deduction claimed for loss on containers is disallowed.

This amount has been previously allowed as a deduction for the

taxable year ended October 31, 1943.

(d) A deduction is allowed for accrued capital stock tax in the

amount of 862.50.

ADJUSTMENTS TO EXCESS PROFITS NET INCOME

Excess profits net income as disclosed by return $291,291.75

Unallowable deductions and additional income:

(a) Accrued franchise tax disallowed....$15,757.90

(b) Organization expense disallowed 662.95

(c) Loss on containers disallowed 3,498.01

(d) Adjustment of reserve for bad

debts disallowed 9,979.23 29,898.09

Total $321,189.84

Additional deduction:

(e) Accrued capital stock tax 62.50

Excess profits net income adjusted $321,127.34

EXPLANATION OF ADJUSTMENTS

(a) (b) (c) and (e) These adjustments are the same as made
to net income and previously explained.

(d) In computing excess profits net income you excluded the

amount of $9,979.23 as being an item of abnormal income and
representing a portion of reserve for bad debts. It has been de-

termined that this amount does not constitute an item of abnormal
income under the provisions of section 721 of the Internal Revenue
Code. Accordingly, the exclusion of this amount from excess pro-

fits net income as claimed by vou is disallowed.
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Exhibit "A"—(Continued)

ADJUSTMENT TO AVERAGE BASE PERIOD NET INCOME
Where there were Increased Earnings in the Last

Half of the Base Period

Average base period net income where there were in-

creased earnings in the last half of the base period

as disclosed by return $ 79,867.81

Amount as determined 50,530.19

Amount of adjustment $ 29,337.62

EXPLANATION OF ADJUSTMENT

In computing the amount of average base period net income

where there were increased earnings in the last half of the base

period you claimed the amount of $79,867.81, representing the ex-

cess profits net income for the taxable year ended October 31,

1940, as being the highest amount of excess profits net income for

any taxable year in the base period in accordance with the limita-

tion provided in section 713(f) (6) of the Internal Revenue Code.

The revised amount as determined, $50,530.19, is the same amount

as claimed by you after giving effect to the provisions of section

713(f)(7), Internal Revenue Code, as shown in the following:

Excess profits net income for the taxable year ended

October 31, 1940, before application of section

713(f) (7) $ 79,867.81

Adjustments under section 713(f)(7):

Addition:

Portion of excess profits net income for taxable year

ended October 31, 1939 (5/12 to $9,457.49) 3,940.62

Total $ 83,808.43

Reduction

:

Portion of excess profits net income for taxable year

ended October 31, 1940, applicable to period after

May 31, 1940 (5/12 of $79,867.81) 33,278.24

Excess profits net income determined for the base period

year ended October 31, 1940 after applying the

provisions of section 713(f)(7) $ 50,530.19
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Exhibit "A"—(Continued)

COMPUTATION OF NET CAPITAL REDUCTION

On or about March 31, 1944 you made a distribution to your

stockholders in the amount of $750,000.00. Of this distribution it

has been determined that the amount of $100,000.00 was not out

of earnings and profits. In accordance with the provisions of sec-

tion 713(g)(2) of the Internal Revenue Code there is determined

a net capital reduction of $58,469.95 as shown in the following:

$100,000.00 X 214/366 $58,469.95

COMPUTATION OF EXCESS PROFITS CREDIT

Average base period net income $ 50,530.19

95% of S50.530.19 $ 45,003.68

Less: 67c of $58,469.95 net capital reduction 3,508.20

Excess profits credit determined $44,495.45

COMPUTATION OF EXCESS PROFITS TAX
Tentative tax under section 710(a) (6) (A) I.R.C.

Excess profits net income $321,127.34

Less: Specific exemption $ 5,000.00

Excess profits credit 44,495.48 49,495.48

Adjusted excess profits net income $271,631.86

(a) 90% of $271,631.86 $244,468.74

Surtax net income computed without reference to the

credit provided in section 26(e) ^ $321,860.00

80% of $321,860.00 $257,488.00

Less: Income tax (as below) 20,079.06

(b) Ralance $237,408.94

Tentative tax under section 710(a)(6)(A)

(lesser of items (a) and (b)) $237,408.94

Tentative tax under section 710(a) (6) (B) I.R.C.

Excess profits net income $321,127.34

Less: Specific exemption $10,000.00

Excess profits credit 44,495.48 54,495.48
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Exhibit "A"—(Continued)

Adjusted excess profits net income $266,631.86

(a) 95% of $266,631.86 $253,300.27

Surtax net income computed without reference to the

credit provided in section 26(e) $321,860.00

80% of $321,860.00 $257,488.00

Less: Income tax (as below) 22,079.06

(b) Balance $235,408.94

Tentative tax under section 710(a) (6) (B)

(lesser of items (a) and (b)) $235,408.94

Excess profits tax under section 710(a) (6) I.R.C.

1. Tentative tax under section 710(a)(6)(A) $237,408.94

2. Tentative tax under section 710(a)(6)(B) 235,408.94

3. Number of days in taxable year 366

4. Number of days before January 1, 1944 61

5. Number of days after December 31, 1943 305

6. Portion of item 1 which item 4 bears to item 3

($237,408.94 x 61/366) $ 39,568.16

7. Portion of item 2 which item 5 bears to item 3

($235,408.94 x 305/366) $196,174.11

Total excess profits tax $235,742.27

Less: Credit for debt retirement (as claimed in return) 9,117.99

Correct excess profits tax liability $226,624.28

Excess profits tax assessed: Original, account No. Janu-

ary 400014 185,066.65

Deficiency of excess profits tax $ 41,557.63

COMPUTATION OF INCOME TAX

Tentative tax under section 108(b)(1)(A) I.R.C.

Net income adjusted $321,860.00

Less: Income subject to excess profits tax 271,631.86

Normal-tax net income $ 50,228.14

Surtax net income $ 50,228.14
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Exhibit "A"—(Continued)

Computation under General Rule (Sections 13 and 15, I.R.C.)

Normal tax 24% of $50,228.14 S 12,054.75

Surtax 16% of 850,228.14 8,036.50

Income tax under general rule S 20,091.25

Computation of Alternative Tax (Section 117(c)(1) I.R.C.)

Normal tax Surtax

net income Net income

Income as above S 50,228.14 $ 50,228.14

Less : Excess of net long-term capital gain

over net short-term capital loss 81.30 81.30

Ordinary income S 50,146.84 $ 50,146.84

Normal tax 24% of 850.146.84 8 12,035.24

Surtax—16%, of 850,146.84 8,023.49

Partial tax $ 20,058.73

Plus: 25% of $81.30 20.33

Total alternative tax..._ _ $ 20,079.06

Tentative tax under section 108(b)(1)(A)

(Alternative tax) $ 20,079.06

Tentative tax under section 108(b)(1)(B) I.R.C.

Net income adjusted _ 8321,860.00

Less: Income subject to excess profits tax 266,631.86

Normal-tax net income 8 55,228.14

Surtax net income $ 55,228.14

Computation under (^neral Rule (Sections 13 and 15, I.R.C.)

Normal tax—24% of $55,228.14 8 13,254.75

Surtax—16% of $55,228.14 8,836.50

Income tax under general rule $ 22,091.25
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Exhibit "A"—(Continued)

Computation of Alternative Tax (Section 117(c)(1) I.R.C.)

Normal tax Surtax

net income Net income

Income as above $ 55,228.14 S 55,228.14

Less: Excess of net long-term capital gain

over short-term capital loss 81.30 81.30

Ordinary income $ 55,146.84 $ 55,146.84

Normal tax—24% of $55,146.84 $ 13,235.24

Surtax—16% of $55,146.84 8,823.49

Partial tax $ 22,058.73

Plus: 25% of $81.30 20.33

Total alternative tax $ 22,079.06

Tentative tax under section 108(b)(1)(B)

(Alternative tax) ^ $ 22,079.06

Income tax under section 108(b)(1) I.R.C.

1. Tentative tax under section (108(b)(1)(A) $ 20,079.06

2. Tentative tax under section 108(b)(1)(B) 22,079.06

3. Number of days in taxable year 366

4. Number of days before January 1, 1944. 61

5. Number of days after December 31, 1943 305

6. Portion of item 1 which item 4 bears to item 3

($20,079.06 X 61/366) $ 3,346.51

7. Portion of item 2 which item 5 bears to item 3

($22,079.06 X 305/366) 18,399.22

Correct income tax liability $ 21,745.73

Income tax assessed

Original, Account No. January 420013 38,288.99

Overassessment of income tax $ 16,543.26

[Endorsed] : T.C.U.S. Filed July 17, 1946.
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[Title of Tax Court and Cause No. 11570.]

ANSWER

The Commissioner of Internal Revenue, by his at-

torney, J. P. Wenchel, Chief Counsel, Bureau of

Internal Revenue, for answer to the petition of the

above-named taxpayer, admits and denies as fol-

lows:

1 and 2. Admits the allegations contained in

paragraphs 1 and 2 of the petition.

3. Admits that the taxes in controversy are ex-

cess profits taxes for the fiscal year ended October

31, 1944, but denies the remaining allegations con-

tained in paragraph 3 of the petition.

4. Denies the allegations of error contained in

paragraph 4 of the petition and all lettered sub-

paragraphs thereof.

5(a). For lack of sufficient information upon

which to form a belief as to the correctness of the

allegations contained in the first four sentences of

subparagraph (a) of paragraph 5 of the petition,

the respondent denies the same; and further denies

all the remaining allegations contained in said sub-

])aragraph.
* * * » *

r)(r). Admits that the petitioner filed with the

Collector of Internal Revenue at Los Angeles, Cali-

fornia, its excess profits tax return for the fiscal

year ended October 31, 1944; that it filed in dup-

licate an application for relief under Section 722

of the Internal Revenue Code for the fiscal year

ended October 31, 1944, a copy of which application



Commissioner of Internal Revenue 45

is attached to the petition under the character of

Exhibit F; and that the application for the fiscal

year ended October 31, 1944, incorporated by refer-

ence all the data previously filed as a part of the

applications and supplements thereto for the fiscal

year ended October 31, 1941, to October 31, 1943,

both inclusive, but denies the remaining allegations

contained in subparagraph (r) of paragraph 5 of

the petition.

5(s). For lack of sufficient information upon

which to form a belief as to the correctness of the

allegations contained in subparagraph (s) of para-

graph 5 of the petition, the respondent denies the

same.

5(t). For lack of sufficient information upon

which to form a belief as to the correctness of the

allegations contained in subparagraph (t) of para-

graph 5 of the petition, the respondent denies the

same.
*****
5(dddd). Admits the allegations contained in the

first sentence of subparagraph (dddd) of paragraph

5 of the petition, but denies the remaining allega-

tions contained in said subparagraph.

5(eeee). Denies the allegations contained in

paragraph (eeee) of paragraph 5 of the petition.

5(ffff). For lack of sufficient information upon

which to form a belief as to the correctness of the

allegations contained in subparagraph (ffff) of

paragraph 5 of the petition, respondent denies the

same.

6. Denies each and every allegation contained in
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the petition not hereinbefore specifically admitted,

qualified or denied.

Wherefore, it is prayed that the determination

of the Commissioner be approved.

/s/ J. P. WENCHEL, E.C.C.

Chief Counsel, Bureau of

Internal Revenue

Of Counsel: B. H. Neblett, Division Counsel; Earl

C. Crouter, R. E. Maiden, Jr., Special Attor-

neys, Bureau of Internal Revenue.

[Endorsed] : T.C.U.S. Filed Sept. 12, 1946.

[Title of Tax Court and Causes No. 6701-11570.]

Standard Issues

STIPULATION OF FACTS
It is hereby stipulated and agreed, by and be-

tween the parties hereto, through their respective

counsel, that the following facts shall be taken as

true, and that the following described exhibits may
be received in evidence, without prejudice to the

right of either party to introduce other and further

evidence not inconsistent herewith.

1. Petitioner, Aztec Brewing Company, legally

changed its name to A B C Brewing Corp. on Sep-

tember 21, 1946.

2. Notices of deficiency in tax were mailed to peti-

tioner by registered mail on September 18, 1944,

covering fiscal years October 31, 1941, October 31,

1942, and October 31, 1943, and on April 26, 1946,

covering fiscal year October 31, 1944.

3. The notices of deficiency set forth the following

:
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Fiscal Over-

Years Liability Assessed assessment Deficiency

Excess Profits Tax:

10/31/41 S 10,912.72 S 9,956.13 $ 956.59

10/31/42 301,073.30 271,559.64 29,513.66

10/31/43 617,603.20 385,165.95 232,437.25

10/31/44 226,624.28 185,066.65 41,557.63

Totals $1,156,213.50 $851,748.37 $304,465.13
» * * * *

(c) Fiscal Year 10/31/43

Liability original return ..$638,749.51

Deferred—Sec. 710(a) (5) LR.C 210,787.34

$427,962.17

10% credit debt reduction (Sec. 783) 42,796.22

Excess Profits Tax Payable $385,165.95

Payments

:

Original ret.—by check 1/8/44 $284,625.95

Treas. Notes "C" Face 100,000.00

Accrued Interest on Notes 540.00

Paid 1/8/44 $385,165.95

Paid 10/2/44 (after issuance

deficiency notice) 210,787.34

Total $595,953.29

(d) Fiscal Year 10/31/44

Liability per orginal return $194,184.64

Less: Credit for debt retirement 9,117.99

$185,066.65

Payments

:

Pd. by Treas. Notes 1/11/45 $125,036.65

Pd. by Treas. Notes 2/1/45 50,000.00

Accrued Int. on Treas. Notes 50.00

Check 2/1/45 9,980.00

$185,066.65*****
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9. 100% of petitioner's stockholders executed a

written consent on March 7, 1944, stating their elec-

tion to wind np and dissolve the corporation.

10. On April 1, 1944, Petitioner made a distribu-

tion of $750,000.00 on the basis of book values in

partial liquidation.

^ * * * *

/s/ DONALD C. McGOVERN,
Counsel for Petitioner

/s/ CHARLES OLIPHANT, E.C.C.

Chief Counsel, Bureau of

Internal Revenue,

Counsel for Respondent

[Endorsed] : T.C.U.S. Filed July 27, 1951.

[Title of Tax Court and Causes No. 6701-11570.]

JOINT MOTION FOR EXTENSION OF TIME
WITHIN WHICH TO FILE PROPOSED
FINDINGS OF FACT

Come Now the parties, by their respective counsel

of record, and move that the Court grant an addi-

tional 40 days from the time presently set: namely,

August 31, 1951, to and including October 10, 1951,

within which to file their respective proposed find-

ings of fact, pursuant to Rule 48 of the Rules of

Practice of this Court.

The grounds for this motion are:
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I.

This proceeding was tried before the Honorable

Marshall D. Davis, a Commissioner of this Court,

in Los Angeles on July 27 to 31, inclusive, and Au-

gust 1, 1951. In addition to several standard-issue

questions, the proceeding involves the extent to

which, if any, the petitioner is entitled to relief

from its excess profits tax liabilities for the taxable

years ended October 31, 1941, to 1944, inclusive,

under the provisions of Section 722 of the Internal

Revenue Code, as well as carry-backs of unused cre-

dits from the years ended October 31, 1945, and

1946.

* * * * *

Wherefore, it is prayed that this motion be

granted.

/s/ DONALD C. McGOVERN,
Coimsel for Petitioner

/s/ CHARLES OLIPHANT, R.E.M.

Chief Counsel, Bureau of

Internal Revenue

Counsel for Respondent

[Endorsed] : T.C.U.S. Filed Aug. 28, 1951.

[Endorsed] : T.C.U.S. Granted Aug. 30, 1951.
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[Title of Tax Court and Causes No. 6701-11570.]

JOINT MOTION FOR EXTENSION OF TIME
WITHIN WHICH TO FILE PROPOSED
FINDINGS OF FACT

Come Now the parties, by their respective counsel

of record, and move that the Court grant an addi-

tional extension from the time presently set,

namely, October 10, 1951, to and including Novem-

ber 1, 1951, within which to file their respective

proposed findings of fact, pursuant to Rule 48 of

the Rules of Practice of this Court.

The grounds for this motion are:

I.

This proceeding was tried before the Honorable

Marshall D. Davis, a Commissioner of this Court,

in Los Angeles on July 27 to 31 inclusive, and Au-

gust 1, 1951. By joint motion granted August 30,

1951, the time for filing proposed findings of fact

has been extended to October 10, 1951.

» • • •

/s/ DONALD C. McGOYERN,
Counsel for Petitioner

/s/ CHARLES OLIPHANT, E.C.C.

Chief Counsel, Bureau of

Internal Revenue

Counsel for Respondent

[Endorsed] : T.C.U.S. Filed Oct. 9, 1951.

[Endorsed] : T.C.U.S. Granted Oct. 10, 1951.
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[Title of Tax Court and Causes No. 6701-11570.]

PROPOSED FINDINGS OF FACT
Standard Issues

Comes now the taxpayer, by its undersigned at-

torneys, and respectfully moves this Honorable

Court to adopt the following as its findings of fact

in the above entitled causes:

I.

Fiscal Years 1945 and 1946 Excess Profits

Credit Carrybacks Issue

(Par. in Standard Issues Stipulation are referred

to as "Std. Stip.", and par. in Sec. 722 Issues Stip-

ulation are merely referred to as "Stip.")

1. In 1944 and today. Section 4600, California

Corporation Code provided that ''any corporation

may elect to wind up its affairs and voluntarily dis-

solve by the vote or written consent of the holders

of shares representing 50 per cent or more of the

voting power stating such election to wind up and

dissolve." (Judicial notice)

2. Pursuant to the aforementioned law, 100% of

petitioner's stockholders executed a written consent

dated March 7, 1944 stating their election to wind

up and dissolve (Stip. 9).

3. In 1944, and today, section 4801, California

Corporation Code, provided that it is the duty of

the corporate directors in winding up a corporation,

among other things "to * * * settle debts and
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claims for or against the corporation" and "to sue,

in the name of the corporation, for all sums due and

owing to the corporation." (Judicial Notice.)

4. Section 5200, California Corporation Code,

provided in 1944 and so provides today, that when

corporate affairs are completely wound up, a ma-

jority of the directors shall sign and acknowledge

a certificate that the corporation has been wound

up and dissolved and Section 5201 provided and

still provides that the directors shall file this cer-

tificate with the California Secretary of State and

at the date of this filing, corporate existence shall

cease (Judicial Notice).

5. The aforemention(^d certificate of dissolution

has not yet been filed by petitioner's directors

(R. 51).

6. On April 1, 1944, petitioner made a distribu-

tion in partial liquidation of assets having a book

value of $750,000 (Stip. 10 and R. 52).

7. On the day before (March 31, 1944) petitioner

had total assets of a book value of $1,540,321.67

(Ex. 12).

8. As of May 18, 1944, petitioner had assets con-

sisting of: $116,495.28 consisting of containers in

circulation against which it held refundable deposits

of $112,832.35; excess profits tax refund bonds in

amount of $3,172.23, sugar and grits in amount of

$26,520.42 and cash of $416,387.55 in the bank

(Ex. 13).

9. As of August 25, 1944, petitioner had assets
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consisting of : $116,495.28 worth of containers in cir-

culation against which it held $112,832.35 refund-

able deposits on containers
; $350,000 in U. S. Treas-

ury Bonds; $3,172.23 in post war credit refund

bonds; and $61,306.24 cash in the bank (Ex. 11).

10. From May 31, 1944 to August 25, 1944, peti-

tioner incurred administrative expenses of $9,631.66

(Ex. 11).

Fiscal Year 1945

11. Petitioner began its fiscal year 1945 on No-

vember 1, 1944 with $107,158.61 cash, $143,172.23

in Government bonds, and liabilities of $17,222.59,

and ended said fiscal year 1945 with $1,498.11 cash

and $13,172.23 in Government bonds, and $3,197.58

in liabilities (Ex. Y).

12. During the fiscal year 1945, petitioner paid

out $221,735.49 (amount of reduction of net assets

set forth in Par. 11). Mr. Baker paid petitioner's

liabilities and expenses with petitioner's funds (R.

53, 55).

13. Claims for refund of Federal excess profits

taxes in excess of $300,000 involved in this proceed-

ing were not shown on the corporate books as an

asset (R. 52).

14. Claims for refund of California State Fran-

chise Tax were not shown on the corporate books

as an asset.

15. A deficiency notice involving excess profits

tax deficiencies of $262,907.50 for the fiscal years

1941, 1942 and 1943 was mailed to petitioner on
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September 18, 1944 and petition Docket No. 6701

was filed by petitioner in the Tax Court of the

United States on December 11, 1944 (see Tax Court

Docket No. 6701).

16. Mr. Brick, petitioner's auditor, prepared a

great deal of the data in November and December

of 1944, early in petitioner's fiscal year 1945, for

the petition filed in Tax Court Docket No. 6701

(R. 222).

17. In November and December, 1944, Mr. Brick

prepared and filed petitioner's Federal and State

income tax returns for fiscal year 1944 (R. 221).

18. Mr. Brick prepared and filed Federal forms

1099 and 1099-Tj and corresponding State forms re-

garding distributions in partial liquidation shortly

after the close of fiscal year 1944 (R. 222).

19. Mr. Brick kept petitioner's books and rec-

ords in fiscal year 1945. He made the following

journal entries in the books in fiscal year 1945:

Adjusting surplus for 1944 income tax and excess

profits tax, adjusting interest on tax bonds, adjust-

ing prepaid capital stock tax; recording interest

earned and bad debt recoveries and expenses in-

curred (R. 224).

20. Original claim forms 991 in the amount of

$194,184.64 for the fiscal year 1944 were signed by

Mr. Baker on January 4, 1945 and filed with re-

spondent (ui February 8, 1945 (Ex. F. Docket No.

11570).

21. Petitioner set aside a good part of its base-
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ment to keep its corporate records in fiscal year

1945 and fiscal year 1946 (R. 226).

22. During the fiscal year 1945, it was necessary

for Mr. Brick on behalf of petitioner to dig into

these corporate records to furnish data to the Fed-

eral revenue agents, the Federal Social Security

Board, and to State agents in connection with

Workmen^s Compensation and wage and hour laws

(R. 226, 227).

23. The petitioner had $838.00 in gross receipts

in fiscal year 1945 (Ex. M) and Mr. Baker, one of

its directors, tried to collect all of petitioner's as-

sets in fiscal year 1945 (R. 53).

24. Petitioner maintained its own bank account

in fiscal year 1945 (R. 54).

Fiscal Year 1946

25. Petitioner began its fiscal year 1946 on No-

vember 1, 1945, with assets consisting of Govern-

ment bonds in amount of $13,172.23 and cash of

$1,498.11 and ended the fiscal year with Govern-

ment bonds in amount of $10,000.00 and cash of

$15,299.58 (Ex. N).

26. Mr. Brick prepared and Mr. Baker signed

petitioner's Federal income tax returns for fiscal

year 1945 in December, 1945 and January, 1946

(Ex. M. & R. 222).

27. In fiscal year 1946, petitioner reported

$354.12 income on its Federal tax returns (Ex. N).

28. In December, 1945, Mr. Brick received for

petitioner a $10,000 Government bond and cashed it

later for petitioner (R. 225, 226).
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29. In April of 1946, Mr. Brick received for

petitioner a Deficiency Notice on fiscal year 1944

showing an excess profits tax deficiency of $41,-

557.63, analyzed said deficiency notice and prepared

data for petitioner's attorneys for petition Docket

No. 11570 herein filed with the Tax Court in July,

1946 (R. 223).

30. In the fiscal year 1946, petitioner was con-

testing before the Tax Court deficiencies in excess

of $300,000 asserted hy the respondent for fiscal

years 1941-44, inclusive, and prosecuting refund

claims for excess profits taxes in excess of $200,000

for these same years (See Dockets No. 6701 and

11570).

31. On July 13, 1946, petitioner filed with re-

spondent Amendments to Forms 991 filed for fiscal

years 1941-44, inclusive, based on data prepared by

Mr. Brick in fiscal year 1946 (Stip. 2, R. 225).

32. During fiscal year 1946, it was necessary for

Mr. Brick on behalf of petitioner to dig into peti-

tioner's books and records to furnish data to Fed-

eral Revenue agents, the Social Security Board and

to State Agents in connection with Workmen's
Compensation and wage and hour laws (R. 226,

227).

33. Mr. Brick kept petitioner's books and rec-

ords in fiscal year 1946. He made the following

journal entries in the books in fiscal year 1946:

Recording interest transfer to sur})lus, recording

tax matters, recording receipt of excess profits tax
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refund, bonds, recording refund of California Fran-

chise taxes and transfer to Surplus, and recording

recovery of bad debts (R. 225, and Ex. N).

34. Mr. Brick was called upon in January, 1946

to revise petitioner's 1945 Federal tax returns (R.

227, 228).

35. In fiscal year 1946, Mr. Brick prepared bal-

ance sheets, statement of income and analysis of

corporate affairs for petitioner's attorney (R. 228).
*****
Respectfully submitted,

TODD W. JOHNSON,
DONALD C. McGOVERN,
EDWARD D. ROBERTSON,

/s/ By DONALD C. McGOVERN

[Endorsed] : T.C.U.S. Filed October 29, 1951.

[Title of Tax Court and Causes No. 6701-11570.]

RESPONDENT'S PROPOSED FINDINGS
OF FACT

Preliminary Statement

The hearing was held in Los Angeles, California,

from July 27, 1951 to August 1, 1951, before the

Honorable Marshall D. Davis, Commissioner of The
Tax Court of the United States. The time within

which to file proposed findings of fact, as pre-

scribed in Rule 48 of the Rules of Practice, was
extended by joint motion granted on August 30,

1951, to October 10, 1951. It was further extended
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to November 1, 1951, by joint motion granted there-

after.

The proceeding relates to standard issues and Sec-

tion 722 issues as follows:

Standard Issues

Two minor issues relating to amounts excludible

from excess profits net income for the fiscal years

ended October 31, 1941 to 1944 inclusive, by way of

bad debt recoveries and to the deductible amoimt

of franchise tax paid the State of California for the

fiscal year ended October 31, 1944, have been settled

by stipulation and are no longer in controversy.

The remaining standard issues are (Pet.'s Op.

Statement; Tr. 3-6):

1. Carry-backs of unused excess profits credits

from the fiscal years ended October 31, 1945 and

1946 to the fiscal years ended October 31, 1943 and

1944.
* * * * *

The respondent's position on the standard issues

is as follows (Resp.'s Op. Statement; Tr. 7-12):

With respect to the first issue, the carry-backs,

the respondent contends in the alternative (a) that

there is not a sufficient showing in the record of the

filing by the petitioner with the respondent of

claims for refund groimdod upon carry-backs to

support any action ux:)on that issue, nor to give the

Court jurisdiction to determine any overpayment

upon that ground, and (b) that on the merits of the

carry-back issue the petitioner corporation was de

facto dissolved and out of business during the fiscal

vcais 1945 and 1946.
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With respect to the other standard issues the re-

spondent denies the petitioner's contentions on the

merits.

*****
Facts relating to Issue No. 1, unused excess profits

credit carry-backs from the fiscal years 1945

and 1946 to the fiscal years 1943 and 1944.

9. 100% of petitioner's stockholders executed a

written consent on March 7, 1944, stating their elec-

tion to wind up and dissolve the corporation (Stip.

St. Issues, par. 9).

10. On April 1, 1944, petitioner made a distribu-

tion of $750,000.00 on the basis of book values in

partial liquidation (Stip. St. Issues, par. 10).

11. Petitioner's assets and liabilities at March 31,

1944 and May 18, 1944, were as follows : (The Com-

missioner is requested to find these items as set

forth in Pet.'s Ex. 12 and 13).

12. Petitioner's balance sheets at the end of its

fiscal years ending October 31, 1944, 1945 and 1946

were as follows (Resp.'s Ex. L, M and N)

:

October 31

Assets 1944 1945 1946

Cash $107,158.61 S 1,498.11 S 15,299.58

U. S. Treasury Obligations 143,172.23 13,172.23 10,000.00

Total Assets $250,330.84 $ 14,670.34 $ 25,299.58

Liabilities

Accrued taxes $ 13,050.36 $ 72.13

Accrued Expenses $ 25.35 21.25

Unrealized Profit on Excess

Profits Tax Bonds 3,172.23 3,172.23
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October 31

Assets 1944 1945 1946

Capital Stock $100,000.00 $100,000.00 $100,000.00

Earned Surplus 884,108.25 661,472.76 675,206.20

Sub-total $984,108.25 $761,472.76 $775,206.20

Less: Liquidation Account.. 750,000.00 750,000.00 750,000.00

Net Worth $234,108.25 $ 11,472.76 $ 25,206.20

Total Liabilities -- $250,330.84 $ 14,670.34 $ 25,299.58

13. The increase in net worth from $11,472.76 at

October 31, 1945, to $25,206.20 at October 31, 1946,

an increase of $13,733.44, was derived as follows

(Resp.'s Ex. N)

:

Recoveries on bad debts $ 150.00

Refund of California franchise tax 204.12

Postwar refunds of excess profits tax 13,472.70

Total additions $ 13,826.82

California franchise tax $ 21.25

Federal income tax 72.13

Total reductions $ 93.38

Net increase $ 13.733.44

14. The income tax returns filed by petitioner for

the fiscal years ended October 31, 1945 and 1946

contain the following (Resp.'s Ex. L, M, and N) :

Fiscal Year Ended October 31

Gross Income 1945 1946

Interest on U. S. obligations $ 582.00 $

Recoveries on bad debts 256.00 150.00

Refund of Calif, franchise tax 204.12

Total income $ 838.00 $354.12
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Fiscal Year Ended October 31

Deductions 1945 1946

Capital stock tax S 62.50

California franchise tax 12,621.34 $ 21.25

Collection fee on debt recoveries 30.00

Total deductions $ 12,713.84 S 21,25

Net income or (loss) (11,875.84) 332.87

15. Throughout the fiscal years ended October

31, 1945 and 1946 the petitioner continued to have

a bank account. Its president signed checks and

made certain decisions in connection with winding

up its affairs. In the fiscal year 1946 he signed a

petition to The Tax Court relating to the fiscal year

1944 (Tr. 54, 55).

16. During the fiscal year 1945 petitioner's au-

ditor assisted in the completion of the preparation

of a petition to The Tax Court and filed certain In-

ternal Revenue Forms 1099. During both fiscal years

1945 and 1946 the auditor prepared and filed Fed-

eral and state tax returns for preceding years, as-

sisted Federal and state examiners in their in-

vestigations, and made some entries on the corpora-

tion's books in connection with winding up its af-

fairs. During the fiscal year 1946 the auditor also

aided in the preparation of a petition to this Court

for the fiscal year 1944, assisted in the preparation

of one of the applications for relief under Section

722, cashed some government bonds and prepared

some financial statements (Tr. 221-228). The auditor

received no compensation from petitioner for these

services (Resp.'s Ex. M and N).
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17. After March 31, 1944, the brewery was not

actively engaged in business in behalf of the peti-

tioner corporation and there were no beer contain-

ers going out or coming in after that date (Tr.

246-249).

18. Under date of January 4, 1946, the petition-

er's tax attorney, Mr. Todd Johnson, addressed a

letter to petitioner which reads in part as follows

(Tr. 250)

:

"It is also believed advisable to file a corporation

excess profits tax return for the year ended October

31, 1945, even though no tax is due for that year

in order to show a basis for claiming the benefits of

an unused excess profits credit carryback. That re-

turn has been prepared and is enclosed herewith in

triplicate."

Respondent's Proposed Findings of Ultimate

Facts

113. In the fiscal years ended October 31, 1945,

and 1946, the petitioner was no longer engaged in

business and the liquidation of petitioner had pro-

gressed to the point where there were no longer a

valid reason for delaying dissolution. Petitioner

was de facto dissolved and no carry-back of unused

excess profits from said years are allowable.
* * * * *

/s/ CHARLES OLTPHANT,
Chief Coimsel, Bureau of

Internal Revenue



Commissioner of Internal Revenue i)3

Of Counsel: B. H. Neblett, Division Counsel; E. C.

Crouter, R. E. Maiden, R. B. Sullivan, Arthur

N. Mindling, A. Robert Doll, Special Attorneys,

Bureau of Internal Revenue.

[Endorsed] : T.C.U.S. Filed Nov. 1, 1951.

[Title of Tax Court and Causes No. 6701-11570.]

REPORT OF COMMISSIONER

Donald C. McGovern, Esq., for the petitioner.

R. E. Maiden, Jr., Esq., and R. B. Sullivan, Esq.,

for the Respondent.

To the Chief Judge of The Tax Court of the United

States

:

Pursuant to orders of designation of April 16,

1951, in the above-entitled proceeding, the report of

findings of fact is herewith submitted.

1. The stipulated facts are incorporated herein

by this reference.^

2. Petitioner is a California corporation with its

principal place of business located in San Diego,

California. Its returns for the taxable years in-

volved were filed with the collector of internal rev-

enue for the sixth district of California. The re-

' There were two stipulations of facts filed, one
pertaining to the standard issues and one to the 722
issue, which contain niunerous tabulations and
schedules. The stipulated facts may be referred to
on briefs as if set out in haec verba in these
findings.
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turns were prepared on an accrual basis for a fiscal

year ending October 31.

3. Petitioner was organized under the laws of the

State of California in 1932 under the name of Aztec

Brewing Company. Its name was changed to A B C
Brewing Corporation on September 21, 1946. Peti-

tioner operated a brewery at San Diego, California,

from June 1933 to March 31, 1944. Its stockholders

agreed to its dissolution on March 7, 1944, and on

April 1, 1944, there was a distribution to the stock-

holders in partial liquidation of $750,000 book value

of assets. Petitioner has not actively engaged in the

brewery business since March 31, 1944.

4. Petitioner's balance sheets showed the follow-

ing assets and liabilities at March 31, 1944, and at

the close of the taxable years ended October 31,

1944, 1945, and 1946:

Assets March 31, 1944

Current assets

Cash on hand $ 11,476.72

Rank of America 554,791.02 $566,267.74

Accounts Receivable—Customers 171,136.19

Inventories at cost

Finished stock and containers 124,712.63

Beer in storage 55,471.65

Raw materials 115,162.53

Supplies 68,064.24 363,411.05

Total Current Assets 1,100,814.98

Property plant and equipment

Plant and equipment 927,876.15

Less Reserve for depreciation 541,415.73 386,460.42

Land ^... 8,501.29
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Assets March 31, 1944

Other assets

Cash deposits 5,120.00

Sundry debtors 978.02

Investments (per Contra) 1,696.32 7,794.34

Deferred expenses

Taxes 25,619.94

Insurance 8,016.80

General expense 97.12 33,733.86

Intangible assets

Organization expense 662.95

Trade marks 2,353.83 3,016.78

Total Assets „.. 1,540,321.67

Liabilities

Current liabilities

Notes payable to vendors 18,937.14

Accounts payable 29,730.50 48,667.64

Accrued liabilities

Salaries and wages 7,617.43

Social security and unemploy. taxes 14,108.41

Other taxes 357,453.77 379,179.61

Total Current Liabilities 427,847.25

Other liabilities

Credit balances in former cus-

tomers' accounts 240.85

Unrealized profit on excess profit

tax bonds (per Contra) 1,696.32 1,937.17

Capital stock 100,000.00

Surplus $584,591.42

Current year profits.. 425,945.83 1,010,537.25

Total Capital 1,110,537.25

Total Liabilities $1,540,321.67
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October 31

Assets 1944 1945 1946

Cash 8107,158.61 $ 1,498.11 $ 15.299.58

U. S. Treasury Obligations 143,172.23 13,172.23 10,000.00

Total Assets 8250,330.84 8 14,670.34 8 25,299.58

Liabilities

Accrued taxes 8 13,050.36 8 72.13

Accrued Expenses 8 25.35 21.25

Unrealized Profit on Excess

Profits Tax Bonds 3,172.23 3,172.23

Capital Stock ...„ 8100,000.00 8100,000.00 8100,000.00

Earned Surplus 884,108.25 661,472.76 675,206.20

Sub-total 8984,108.25 8761.472.76 8775.206.20

Less: Liquidation Account.. 750,000.00 750,000.00 750,000.00

Net Worth 8234,108.25 8 11,472.76 8 25,206.20

Total Liabilities 8250,330.84 8 14,670.34 8 25,299.58

5. The increase in net worth over the period Oc-

tober 31, 1945, to October 31, 1946, of $13,733.44, as

shown above, was derived as follows:

Recoveries on bad debts $ 150.00

Refund of California franchise tax 204.12

Postwar refunds of excess profits tax 13,472.70

Total additions 8 13,826.82

California franchise tax 8 21.25

Federal income tax _ 72.13

Total reductions 8 93.38

Net increase 8 13,733.44

6. Petitioner's returns for the years 1945 and
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1946 showed the folowing items of gross income and

deductions

:

Fiscal Year Ended October 31

Gross Income 1945 1946

Interest on U. S. obligations S 582.00 S

Recoveries on bad debts 256.00 150.00

Refund of Calif, franchise tax 204.12

Total income $ 838.00 S354.12

Deductions

Capital stock tax S 62.50

California franchise tax 12,621.34 $ 21.25

Collection fee on debt recoveries 30.00

Total deductions $ 12,713.84 $ 21.25

Net income or (loss) S( 11,875.84) S332.87

7. Petitioner maintained a bank account through-

out 1944, 1945, and 1946, and during those years its

president and auditor performed various services

on its behalf, such as the preparation and filing of

federal and state returns, petitions to the Tax
Court, applications for relief under section 722, and

taking care of other matters relating to the winding

up of petitioner's affairs. Some collections were

made in 1945 and 1946 on accounts previously

charged off by the petitioner and certain minor ex-

penses were incurred.

8. Petitioner's auditor received a letter from its

attorney dated January 4, 1946, reading in part as

follows

:

It is also believed advisable to file a corpora-

tion excess profits tax return for the year ended

October 31, 1945, even though no tax is due for
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that year in order to show a basis for claiming

the benefits of an unused excess profits credit

carry-back. That return has been prepared and

is enclosed herewith in triplicate.

9. No certificate of dissolution has yet been filed

on petitioner's behalf with the Secretary of State

pursuant to section 5200, California Corporation

Code.
*****
Date: April 7, 1952.

[Seal] /s/ MARSHALL D. DAVIS,
Commissioner

[Title of Tax Court and Causes No. 6701-11570.]

EXCEPTIONS TO COMMISSIONER'S PRO-
POSED FINDINGS OF FACT

This exception is not to the Facts found, but to

the failure to find primary and inferred facts sup-

ported by the uncontradicted, logical, believable evi-

dence produced, and required by the issues involved.

Even though the Commissioner's conclusions (or in-

ference) of fact based on primary or direct evi-

denciary facts proved be at variance from peti-

tioner's conclusions of fact, they must be found if

they bear upon the issues involved.

Standard Issues—De Facto Dissolved or Not

The law issue involved in requested Findings of

Fact immediately below is whether or not ]ieti-

tioner was de facto dissolved in the fiscal years 1945
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and 1946. To resolve this issue, it is necessary to

know in detail what the corporate activities and re-

sponsibilities were in the fiscal years 1945 and 1946.

The Commissioner finds these facts in a general

way, but this is insufficient because each separate

fact is a stepping stone that leads logically to an

ultimate conclusion of law, namely, that petitioner

was not de facto dissolved in the fiscal years 1945

and 1946. Omission of a finding of any of these facts

unjustly weakens petitioner's case. They should be

found in detail, as requested in the following para-

graphs of petitioner's Proposed Findings of Fact

on Standard Issues heretofore submitted to the Tax

Court Commissioner: 3, 4, 8, 9, 10, 12, 13, 15, 16

through 23, 28, 29, 30, 31 through 35.

*****
If the above requested findings of fact are not

made by the Commissioner, then petitioner desires

an opportunity to show the Commissioner by oral

argument that the above requested findings are ma-

terial to the issues involved, and that said requested

findings are supported by evidence in the case. In-

as much as petitioner does not have funds with

which to pay travel expenses for an attorney to go

to Washington, it is further requested that if the

foregoing Exceptions to the Commissioner's Find-

ings be set for oral argument, that said oral argu-

ment be set for hearing in Los Angeles, California.

Respectfully submitted,

/s/ DONALD C. McGOVERN

[Endorsed] : T.C.U.S. Filed May 19, 1952.
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[Title of Tax Court and Causes No. 6701-11570.]

FINDINGS OF FACT AND OPINION

Promulgated May 29, 1953.

1. Carry-back of unused excess profits tax credits

for 1945 and 1946 denied where petitioner distrib-

uted its operating assets and was de facto dissolved

in 1944.

2. In the computation of average base period

net income under the growth formula of section

713 (f), respondent correctly applied the limitations

imposed by subsection (f)(7), in addition to those

imposed by subsection (f)(6), limiting the benefits

from the application of the growth formula to the

increase in base period earnings occurring prior to

June 1, 1940.

3. In adjusting excess profits credit under sec-

tion 713 (,i)(4), respondent correctly reduced dis-

tributable earnings and profits of 1944 by the excess

profits tax liability for that year.

4. Petitioner's income was overstated in 1943 and

understated in 1944 by reason of erroneous adjust-

ments in those years of its bad debt reserve account.

5. Unused bad debt reserve transferred to income

in 1944 held abnormal income excludible from ex-

cess profits tax net income under section 721 (a) (1)

of the Internal Revenue Code.

6. Petitioner held not entitled to relief under the

provisions of section 722 (b)(4), I.R.C.

Donald C. McGovern, Esq., for the petitioner.
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R. E. Maiden, Jr., Esq., and R. B. Sullivan, Esq.,

for th« respondent.

These proceedings involve excess profits tax de-

ficiencies for the fiscal years ended October 31, 1941,

to October 31, 1944, in the respective amounts of

$956.59, $29,513.66, $232,437.25 and $41,557.63.

Also involved is the question of whether and to

what extent petitioner is entitled to relief from

excess profits tax liability for those years under

the provisions of section 722, Internal Revenue

Code. Petitioner filed claims for relief under sec-

tion 722 and for refunds of excess profits tax in

the aggregate amount of $649,915.05. These claims

were disallowed in toto.

The issues pertaining to the deficiencies are:

1. Whether petitioner is entitled to a carry-back

of unused excess profits tax credits for 1945 and

1946.
*****

The facts set out below are substantially those

found by the Commissioner, who took the evidence

in the case, with the addition of certain conclusive

facts not previously found. Other facts, some of

which were stipulated and incorporated in the Com-

missioner's findings by reference, will be stated when
necessary in the discussion of the separate issues.

Findings of Fact

1. The stipulated facts are incorporated herein

by this reference.

2. Petitioner is a California corporation with

its principal place of business located in San Diego,

California. Its returns for the taxable years in-

volved were filed with the collector of internal rev-
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enue for the sixth district of California. The re-

turns were prepared on an accrual basis for a fiscal

year ending October 31.

3. Petitioner was organized under the laws of

the State of California in 1932 under the name of

Aztec Brewing Company. Its name was changed to

ABC Brewing Corporation on September 21, 1946.

Petitioner operated a brewery at San Diego, Cali-

fornia, from June 1933 to March 31, 1944. Its stock-

holders agreed to its dissolution on March 7, 1944,

and on April 1, 1944, there was a distribution to the

stockholders in partial liquidation of $750,000 book

value of assets. Petitioner has not actively engaged

in the brewery business since March 31, 1944.

4. Petitioner's balance sheets showed the follow-

ing assets and liabilities at March 31, 1944, and at

the close of the taxable years ended October 31,

1944, 1945, and 1946:

[Balance Sheet is duplicate of one set out at

pages 64-66.]

5. The increase in net worth over the period Oc-

tober 31, 1945, to October 31, 1946, of $13,733.44,

as shown above, was derived as follows

:

Recoveries on had debts $ 150.00

Refund of California franchise tax 204.12

Postwar refunds of excess profits tax 13,472.70

Total additions $ 13,826.82

California franchise tax $ 21.25

Federal income tax 72.13

Total reductions S 93.38

Net increase $ 13,733.44
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6. Petitioner's returns for the years 1945 and

1946 showed the following items of gross income

and deductions:

Fiscal Year Ended October 31

Gross Income 1945 1946

Interest on U. S. Obligations $ 582.00

Recoveries on bad debts 256.00 $150.00

Refund of California franchise tax 204.12

Total income „ $ 838.00 $354.12

Deductions

Capital stock tax $ 62.50

California franchise tax 12,621.34 $ 21.25

Collection fee on debt recoveries 30.00

Total deductions $ 12,713.84 $ 21.25

Net income or (loss) ($11,875.84) $332.87

7. Petitioner maintained a bank account through-

out 1944, 1945 and 1946, and during those years its

president and auditor performed various services

on its behalf, such as the preparation and filing of

federal and state returns, petitions to the Tax

Court, applications for relief under section 722,

and taking care of other matters relating to the

winding up of petitioner's affairs. Some collections

were made in 1945 and 1946 on accounts previously

charged off by the petitioner and certain minor

expenses were incurred.

8. Petitioner's auditor received a letter from its

attorney dated January 4, 1946, reading in part as

follows

:
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It is also believed advisable to file a corporation

excess profits tax return for the year ended Oc-

tober 31, 1945, even though no tax is due for that

year in order to show a basis for claiming the bene-

fits of an unused excess profits credit carryback.

That return has been prepared and is enclosed here-

with in triplicate.

9. No certificate of dissolution has yet been filed

on petitioner's behalf with the Secretary of State

pursuant to section 5200, California Corporation

Code.

* » * * «

32. Petitioner filed with respondent claims for

relief under section 722(b)(1) (2) (3) (4) and (5)

and claims for refund of excess profits taxes as

follows

:

Dates Dates Dates Dates

Filed for Filed for Filed for Filed for

F.Y. 1941 F.Y. 1942 F.Y. 1943 F.Y. 1944

Original 991 3/18/43 3/18/43 1/15/44 2/ 8/45

Amendment 9/ 9/43 9/ 9/43 3/24/44 7/13/46

Form 843 7/24/44 10/12/44

Amendment 7/13/46 7/13/46 7/13/46

All of these claims were disallowed by the re-

spondent.

The claims under subsection (b)(1) (2) (3) and

(5) have since been abandoned.

Opinion

LeMiro, Judge: The issues will be discussed in

the order in which they are set out above.
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Issue 1.

Carry-back of unused excess profits credits for

1945 and 1946.

The question presented in this issue is whether

the unused excess profits credits for the years 1945

and 1946, after petitioner had ceased operations and

had distributed all of its assets except cash and

U. S. Treasury obligations, may be carried back

under the provisions of section 710(3) (C), Internal

Revenue Code, to the prior years 1943 and 1944. Re-

spondent contends that petitioner was de facto dis-

solved in 1944, citing Wier Long Leaf Lumber Co.

vs. Commissioner, 173 F. 2d 549, and is, therefore,

not entitled to a carry-back of excess profits credits

from 1945 and 1946. The Wier Long Leaf Lumber

Company case, among other related cases listed in

the margin,^ is also cited by petitioner.

Petitioner ceased its regular business operations

about April 1, 1944, and began distributing its as-

sets to its stockholders. By the close of that fiscal

year, October 31, 1944, its remaining assets con-

sisted of cash and U. S. Treasury obligations in the

amount of $250,330.84, and it had outstanding lia-

bilities of approximately $16,000, including accrued

taxes of approximately $13,000.

That is essentially the same position the corpor-

^ Bowman vs. Glenn, 84 F. Supp. 200, affd., 184

F. 2d 670; Whitney Manufacturing Co., 14 T.C.

1217; Winter & Co'. (Indiana), 13 T.C. 108; Gor-
man Lumber Sales Co., 12 T.C. 1184; Mesaba-Cliffs

Min. Co. vs. Commissioner, 174 F. 2d 857 ; Rite-Way
Products, Inc., 12 T.C. 475.
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ation in the Wier Long Leaf Lumber Company

case was in at the beginning of the year 1944. It had

previously distributed the major portion of its as-

sets in the process of liquidation but still had on

hand at the beginning of 1944 approximately $110,-

700 of cash, $31,230.83 of "post war refund of ex-

cess profits tax," and an insignificant amount of

accounts receivable. Its balance sheet showed lia-

bilities of $8,118.86, including $1,250 of accounts

payable; federal income tax payable, $1,974.80; ac-

crued pay roll taxes, $195.97; and reserves for con-

tingent liabilities, etc., $4,621.29. On this state of

its affairs, the court held that the corporation,

though not dissolved, de jure must be regarded for

the purpose of its claims for unused excess profits

credit carry-back for 1944 as de facto dissolved,

and, therefore, not entitled to an unused excess

jjrofits credit carry-back. However, a carry-back

was allowed for 1943, the court saying:

"When on January 1, 1943, petitioner began the

year, it had assets worth nearly $1,000,000, includ-

ing more than $100,000 of accounts receivable, sub-

ject to liabilities of $542,539.42. Its liquidation had

just begun. It was still in form and in fact a cor-

poration, still carrying on, in winding up, the busi-

ness for which it was incorporated, still making

some, though small, profits, still engaged in neces-

sary and orderly liquidation. Having entered the

year as a going corporation, it continued to be a

going corporation, at least for the whole of that

year.

Other cases in which the carry-back of unused



Commissioner of Internal Revenue 11

excess profits credits or operating losses were dis-

allowed under the rule of the Wier Long Leaf

Lumber Company case, are: Winter & Co. (In-

diana), 13 T.C. 108; Gorman Lumber Sales Co.,

12 T.C. 1184; and Rite-Way Products, Inc., 12 T.C.

475. See, also, Whitney Manufacturing Co., 14 T.C.

1217, which was distinguished from those cases on

its facts.

On the facts in the instant case, we think that the

petitioner must be held to have been de facto dis-

solved at the beginning of the fiscal year 1945 and,

consequently, not entitled to a carry-back of excess

profits credit from that year or from 1946.
*****

Decisions will be entered under Rule 50.

The Tax Court of the United States

Washington

Docket No. 6701

ABC BREWING CORP. (formerly Aztec Brew-
ing Company), a California Corporation,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the Court's opinion promulgated May
29, 1953, the respondent filed a computation which

the petitioner agrees is in accordance with the opin-

ion. Therefore, it is
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Ordered and Decided that there are deficiencies in

excess profits taxes of $143.37, $29,246.87, and $217,-

423.07 for the taxable years ended October 31, 1941,

1942, and 1943, respectively.

Entered: March 16, 1954.

[Seal] /s/ C. P. LeMIRE,
Judge

The Tax Court of the United States

Washington

Docket No. 11570

ABC BREWING CORP. (formerly Aztec Brew-

ing Company), a California Corporation,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the Court's opinion promulgated May
29, 1953, the respondent filed a computation which

the petitioner agrees is in accordance with the opin-

ion. Therefore, it is

Ordered and Decided that there is a deficiency of

$36,738.21 in excess ])rofits tax for the taxable year

ended October 31, 1944.

Entered : March 16, 1954.

[Seal] /s/ C. P. Le]\riRE,

Judge
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[Title of Tax Court and Causes No. 6701-11570.]

EXTRACTS FROM REPORTER'S TRAN-
SCRIPT OF PROCEEDINGS

Los Angeles, California, July 27, 1951
* * * * *

Whereupon,

EDWARD P. BAKER
called as a witness for and on behalf of the Peti-

tioner, having been first duly sworn, was examined

and testified as follows

:

The Commissioner: Will you please state your

name and address for the record.

The Witness: E. P. Baker, 441 Conde Place,

San Diego, California.

Direct Examination

Q. (By Mr. McGovern) : Are you now connected

with Petitioner, Aztec Brewing Company, now
known as the ABC Brewing Corporation?

A. I have been president and director since its

inception in 1932. ***** [19]

Q. (By Mr. McGovern) : Mr. Baker, has the

ABC Brewing Corporation, formerly known as

the Aztec Brewing Company, herein been dissolved ?

A. No, it is in liquidation.

Q. When did it begin this liquidation?

A. I believe in April 1944. [51]

Q. Do you recall the amount of distribution in

liquidation in 1944, April 1944?

A. I believe we turned over assets to the part-

nership of $750,000.00 and retained quite a consid-
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(Testimony of Edward P. Baker.)

erable amount of assets in the way of cash merchan-

dise, bonds—well, it is all itemized on the income

tax report for the year with one exception: This

claim for a refund of excess profits was not in-

cluded, although I considered it a very valuable

asset.

Q. Did you not show that on your balance

sheets? A. No.

Q. Was it, in your opinion, necessary to keep

the corporation alive?

Mr. Maiden: I object to that as calling for a

conclusion of fact and law. That is a question that

has got to be decided by this Court. Now, that is

a question of law as to was it necessary, as well as

a conclusion of fact.

The Commissioner: I don't believe the witness'

answer on that would mean very much. You might

ask him why, in his opinion, it was necessary.

Mr. McGovern: I agree with you. I asked whether

in his opinion it was necessary, and I think he

should elaborate why it was necessary to keep it

alive in 1945 and 1946.

Mr. Maiden : That involves a legal conclusion.

The Commissioner: Well, it is for the Court to

determine whether it is actually kept alive. I sup-

])ose there [52] is no objection to this witness stat-

ing his opinion.

Mr. McGovern : Who else would know any better

if it was necessary and why it was necessary?

Mr. Maiden : A lawyer.

Q. (By Mr. McGovern) : Why was it necessary



Commissioner of Internal Revenue 81

(Testimony of Edward P. Baker.)

to keej) the corporation alive during these fiscal

years ?

A. The transfer was arranged by Mr. Tod John-

son and Mr. Richard Goldman. Mr. Goldman was

the attorney of the Chaffe interest, and Mr. Johnson

was the attorney for myself and Mr. Crofton. Both

attorneys suggested to me that it would be unlawful

for me to do other than to continue the corpora-

tion. In other words, they gave me a legal opinion

upon the matter.

Q. Did you, therefore, try to collect whatever

assets the corporation had? A. I did.

Q. Did you pay its liabilities, or try to pay its

liabilities? A. I did.

Q. According to the record, the deficiency notice

in the 1941, 1942 and 1943 cases involved here, I be-

lieve, came out sometime in the fiscal year 1944.

Did you receive copies of those deficiency notices?

A. Everything.

Q. Was it necessary, in your opinion, to defend

against the deficiencies asserted?

A. Yes, sir.

Q. As a director of the

Mr. Maiden: This is all just legal conclusions

that are being asked for here, as evidenced by his

vstatement it was necessary for him to keep coming

back to a lawyer's opinion and legal conclusion.

Q. (By Mr. McGovern) : Did you have any

conferences with revenue agents in connection with

the tax liability for the fiscal years 1941, 1942 and

1943? A. Many.
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(Testimony of Edward P. Baker.)

Q. Subsequent to, after April 1, 1944?

A. Yes.

Q. Did you have any conferences with revenue

agents in the fiscal year 1946 in connection with the

fiscal year 1944 tax liability asserted by the Gov-

ernment ?

A. I am pretty sure I did. However, Mr. Brick

would b(^ in a position to give you better informa-

tion on that point than myself.

Q. Let me ask whether the corporation main-

tained a bank accoimt in the fiscal years 1945 and

1946?

A. The Bank of America, Logan Street Bank.

Q. San Diego? A. Yes. [54]

Q. Did you have to write and sign any checks

to pay expenses in the fiscal years 1945 and 1946?

A. Yes.

Q. Did the corporation have any income in the

fiscal years 1945 and 1946?

A. Very small. I might correct that. Whether

we sold all of the merchandise which we retained

as a corporation in April of 1944—Just when we

sold that, I am not clear on that, but it was quite

a considerable amount.

Q. Have you been called upon to make deci-

sions during the fiscal years 1945 and 1946 affect-

ing the financial welfare of the corporation?

A. Yes.

Q. Do you recall signing the petitions that were

filed with the Tax Court in the fiscal year 1946 in
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connection with the 1944 tax liability involved here *?

A. Yes.

* * * * * [55]

FRANK BRICK
called as a witness for and on behalf of the Peti-

tioner, having been previously duly sworn, resumed

the stand and testified further as follows:

Direct Examination—(Continued)
*****

Q. (By Mr. McGovern) : That is what I was

driving at—F.O.B. brewery. Mr. Brick, did you

work for Aztec Brewing Company in the fiscal

years 1944, 1945 and 1946? A. I did.

Q. What did you do for it, say in the fiscal

years 1945 and 1946 in regard to tax returns?

A. Well, in 1944 I made up the Federal Income

tax and State Franchise tax returns.

Q. That would be the fiscal year 1943 that you

would make those returns for in 1944? You make

the returns up after the close of the fiscal year?

A. Yes. Our fiscal year ended October 31. I

made the '44 report up in '44, in the calendar year

'44, was only four months' operation, and some

other stuff came afterwards.

Q. Would that be after the fiscal year 1944?

A. Yes.

Q. In other words, November and December '44

you would make up the 1944 Federal and State In-

come tax returns? A. Yes.

Q. How about fiscal year 1945?

A. I did it the same. [221]
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(Testimony of Frank Brick.)

Q. In Novem])er and December 1945 you would

make those up? A. Yes, or January.

Q. The following January?

A. January—I have forgotten the exact dates I

made them up. I did that for all of the years even

though there was no income in later years.

Q. Did you, after the end of the fiscal year

1944, file any returns with the Federal Government

or State Government in connection with the partial

liquidation in 1944?

A. Oh, yes. I filed forms 1099 and 1099-L and

also filed the corresponding State returns in con-

nection with the distribution of assets.

Q. On December 11, 1944 when you filed the

])etition to the Tax Court on the deficiency notice

covering the years 1941, 1942, and 1943, at that

time were you required to i)repare any data and

infonnation for the attorneys to file this?

A. Oh, yes, a great deal.

Q. And the petition was filed in December 1944.

Do you recall whether you worked on that in No-

vember of 1944? A. Yes.

Q. Did you work on it prior to November 1944

also? A. Yes, worked on it a long time.

Q. How much time would you say it required to

get up the data for this petition?

A. Probably from July on maybe, from July '44

until the end of the year.

Q. It didn't take all of your time, did it?

A. Not all the time, I consulted with Mr. John-

son's office frequently.
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(Testimony of Frank Brick.)

Q. Now the petition covering the year 1944 was

filed on July 17, 1946. Did you prepare any data

for your attorneys in connection with that case?

A. Yes.

Q. The 90-day letter came out in April of 1946.

Did you prepare data between April 1946 and the

time the petition was filed in July 1946?

A. I did.

Q. Did you receive a copy of the deficiency no-

tice on the year 1944?

A. I did. Received it and looked it over.

Q. Did it require analysis on your part?

A. Yes, I studied it.

Q. Did you make any entries in the corporate

books and records in the fiscal years 1945 and 1946 ?

A. Yes.

Mr. McGovern: Your Honor, I am going to go

m here and get the books and records. I would like

for him to refresh his memory as to the number of

times he had to make entries there. [223]

Q. (By Mr. McGovern) : Mr. Brick, I show

you a journal of the Aztec Brewing Company and

ask you if you can look in here and tell me about

how many entries you had to make in the fiscal

year 1945 and 1946 to record transactions of the

company in those years? This will refresh your

memory. A. From April on?

Q, From November 1, 1944 on through October

31, 1946?

Mr. Maiden: You are going into two years?

Mr. McGovern: Yes.
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(Testimony of Frank Brick.)

Tho Witness: From 1944?

Q. (By Mr. McGrovern) : Yes, until October

1946. I am concerned with the fiscal years 1945 and

1946.

In 1945 we had entries of surplus for adjust-

ments of income tax, referring to 1944. Also excess

profits tax. Interest involved in connection with our

tax bonds used to pay taxes wdth. Adjustment of

prepaid capital stock tax. We earned some interest

and recorded that. Recovery of some accounts that

had been charged off. There were some expense

items.

Mr. Maiden : Those were small items, Mr. Brick,

w-ere theyf

The Witness: The expense items?

Mr. IMaiden: Yes.

The Witness: Rather small.

Mr. Maiden : The income items were rather small ?

The Witness: Yes.

Mr. Maiden: Was the income item of $582.00

in one of them? And $256.00 in another?

The Witness: Those are the two income items I

mentioned here. That winds it up.

Q. (By Mr. McGovern) : That winds up the

fiscal year 1945 on those entries. Now 1946?

A. Fiscal '46. Well, there are entries in connec-

tion with interest to surplus, in connection with

tax matters. Those are entries in connection with

our excess profit tax refund bonds for 1946. There

were some other entries to surplus in connection

with taxes. Some more recovery from accounts
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charged off. Miscellaneous gains. Entries in con-

nection with State Franchise tax. An entry to sur-

plus in connection with taxes.

Q. I think that is all for the fiscal year 1946.

Do you recall preparing any data some time in the

spring or summer of 1946 in connection with the

forms 991 we filed with the Government ? A. Yes.

Q. Did that take up much of your time?

A. Yes, it took up quite a bit of time.

Q. Do you recall receiving some $10,000 in Gov-

ernment bonds in December 1945 for the corpora-

tion? A. Yes.

Q. What do you do with those bonds?

A. We later cashed them in.

Q. Do you recall working with Revenue Agent

Pyle in the fiscal year 1946 in connection with his

inquiry into the corporate liquidation that took

place in 1944?

A. Yes, with Pyle; also with Revenue Agent

Lul)y on two or three occasions.

Q. Well, I am concerned primarily with 1945

and 1946 fiscal years.

A. I think I worked—reasonably sure I worked

with Revenue Agent Luby in 1945 and with Pyle

in 1946.

Q. Do you recall any work in connection with

Workmen's Compensation matters with the State

Government ?

A. Yes. Well, there were inquiries that would

come up sometimes and I would have to refer to the

corporation's records, dig them up.
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Q. Where did you keep the corporation's rec-

ords during these periods?

A. We set aside a good part of the basement

for the corporation's records, they are voluminous

and they are still there.

Q. Did you have any inquiries in the Wage and

Hour or Social Security Board by connection with

the payrolls of these earlier years'? [226]

A. Yes, we had a wage and hour examination,

that was later.

Q. What year? A. I believe it was '45.

Q. How about your beer customer sales matter,

was it necessary for the State agents to look over

your books in connection with those in 1945 and

1946?

A. Yes, that happened frequently that the State

Board of Equalization, they would sometimes re-

construct a retailer's sales records because they

didn't believe that they reflected the true picture.

They would do that by going to suppliers and get-

ting all of the sales that are made to that person

during a certain period and then reconstruct his

taxes according to what they thought he owed.

Q. You would have to furnish records in 1945

and 1946?

A. Yes, I would have to furnish tliat informa-

tion and work with the State Board.

Q. Mr. Brick, I hand you here a carbon copy

of a letter addressed to you by Todd Johnson under

date of January 4, 1946 and ask you if that recalls

to your mind any work you did for the corporation
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about that time ? A. Yes, it does.

Q. Please tell us what you did?

A. I had to revise our Return. We did it accord-

ing to Mr. Johnson's advice in this letter.

Q. Return for what year?

A. For the year 1944.

Q. For the year 1944?

A. Fiscal year 1945, rather. Let's see, let me
read this.

Q. Was the fiscal year 1945 involved?

A. Yes.

Q. In other words, in December 1945 or Jan-

uary 1946 you did some work on the fiscal year

1945 return? A. Yes, that is right.

Q. And this reminds you of that fact?

A. 1945, yes.

Q. I show you here a letter dated December 9,

1946, which you addressed to Todd M. Johnson and

ask you if that refreshes your memory about any

work you did in fiscal year 1946 in connection with

corporate affairs?

A. Yes, I made up the documents.

Q. What documents?

A. Balance sheets, statement of income, analysis.

Q. That was the fiscal year 1946?

A. Yes.

Q. Mr. Brick, I hand you here a document and

ask you if you can please identify it?

A. Yes, this is an analysis made up from our

books and from the income tax returns. [228]

Q. Analysis of what?
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A. Of the ))ad debt reserve.

* * * * *

Cross Examination

Q. (By Mr. Sullivan) : Mr. Brick, Petitioner's

Exhibit No. 11, the trial balance of Au^st 25,

1944, contains a dc^bit item of containers and cir-

culation $116,495.28, and a credit of deposits on con-

tainers $112,832.35. Will you describe those items?

A. That is a container deposit account which is

in general use by all breweries, I believe, all that I

know of anyway. Instead of crediting the sale of

containers, like you credit the sale of beer, to the

sale of merchandise we credit it to container deposit

account so that when those containers come back to

us, that accoimt is debited. The balance of that

account establishes the company's liability to pur-

chase back their own containers. Treasury Agents

look at it a little differently, but it is generally

agr(»ed and there never had been much trouble

about it. That is what this is, then. The difference

between that would ])e liability of the company to

l)uy back containers, the difference between the

debit and credit side of that account.

Q. Do you remember in what month the last

entries were made in those accounts?

A. The last entries—we are talking about the

corporation ?

Q. The accounts for containers and circulation

and deposits on containers?

A. Well, my recollection would be that the last

entries when the account was active would be in
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March 1944. The last entries going out of trans-

actions, I mean. Later on that account was closed,

it doesn't exist on the corporation's books now. I

don't recall just what year or what month it was

taken into account, either as a loss or a gain. I

believe Revenue Agent Luby or Pyle took care of

that in one of their examinations.

Q. I notice that the amounts are the same for

those two items in Petitioner's Exhibit No. 13, the

balance sheet dated May 18, 1944, and Petitioner's

Exhibit No. 11, the trial balance dated August 25,

1944—that is a period of a little over three months.

Do you recall whether the active entries had term-

inated at that time and that the difference between

the two accounts was finally disposed of without

further debits or credits, without further transac-

tions in regard to that?

A. I don't believe there were any entries grow-

ing out of actual transactions, containers going out

or containers coming in after March 31, 1944. The

brewery wasn't actively in business then. I would

have to refer to the record on that, too, because

there may have been some containers received from

customers' accounts receivable that the corporation

had kept, you know.

Q. Are there any books here that will aid you,

any books in which that would appear?

A. It will appear on this statement of Assets

and Liabilities of March 31, 1944. The corporation

had accounts receivable, customers' accounts receiv-

able $171,136.19. Collection of those accoimts might
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consist partly in empty containers and partly in

cash. I don't recall now just how we handled it.

They might have taken the cash from the partner-

ship in lieu of the containers, let the partnership

take the containers, but I can't be sure of that.

Q. Would you refresh your memory with refer-

ence to the books as to whether there were any con-

tainers that came back or any other active trans-

actions after May 18, 1944?

A. Our ledger is there. I believe I can look at

that and answer your question. Yes, there was

after March 31, 1944. There is an entry here. I will

have to see the Journal now. There was an entry

in September where this deposit account is charged

with the entire balance of $112,832.35.

Q. Would that leave a balance of $3,662.93?

A. No, that $112,832.35 winds up the account.

Q. What is the date of that entry again?

A. September 13.

Q. Wlint year? A. 1944.

Q. Can you find tlio last entry that relates to

a return of a container?

A. What was that, Mr. Sullivan?

Q. Could you find the date of the last entry that

relates to the return of a container, if there were

any after March 31, 1944?

A. There is an entry—there is a credit to that

account on March 31 of $7,650.58 in connection with

containers at agencies.

Q. That is March 31, 1944, is itf

A. March 31, 1944, yes.
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Q. That is the last one you find relating to con-

tainers other than the total balance in the account?

A. Yes, sir, that is the last one.

* * * * * [249]

Q. I believe you stated that some time in either

1945 or 1946 you received Government bonds of

$10,000. Was that a bond for postwar refund of

excess profits tax?

A. Well, I believe it was. I can find out by re-

ferring to the ledger here and I can then answer

that question.

Q. Could you verify that?

A. I think I can. No, it wasn't anything of tlie

kind at all. The entry in connection with this $10,000

bond, it is a Series C bond of 1947, of which we had

a great many.

Q. Is that the use of a Series C bond of 1947

to pay a portion of Federal taxes?

A. Yes, it went out here.

Q. Was such a bond used to pay a Federal tax?

A. Yes.

Q. Mr. Brick, I will show you again the letter

to you from Todd B. Johnson, dated January 4,

1946, which you used to refresh your memory
earlier. Would you read the third paragraph, read

it aloud?

A. '*It is also believed advisable to file a cor-

poration excess profits tax return for the year

ended October 31, 1945, even though no tax is due

for that year in order to show a basis for claiming

the benefits of an unused excess profits credit carry-
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back. That return has been prepared and is en-

closed herewith in triplicate."

***** [250]

Redirect Examination

Q. (By Mr. McGovern) : That is all on that price,

then. I would like to just clear up a few things on

cross examination previously, which I have dis-

cussed already with Mr. Sullivan, which I don't

believe was made clear by you, Mr. Brick, in your

original testimony.

First, I would like to ask you about the fiscal

year 1945. Do you recall whether your return as

originally filed showed a loss for that year*?

A. It did.

Q. Did the revenue agent come along and adjust

that loss to an income item and assert a deficiency?

A. He did.

Q. Was that deficiency paid that you know of?

A. Yes.

Q. Do you know whether the law required you

to file an excess profits tax return when you showed

a loss on the business?

A. We asked Mr. Johnson's office and he said no.***** ["3131

[Endorsed] : T.C.U.S. Filed August 17, 1951.

[Petitioner's Exhibit No. 12—Statement of

Assets and Liabilities is a duplicate of State-

ment set out at pages 64-66.]
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In the United States Court of Appeals

For the Ninth Circuit

Tax Court Docket Nos. 6701 and 11570

ABC BREWING CORPORATION, (formerly

Aztec Brewing Company), a California cor-

poration, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION FOR REVIEW

Taxpayer, the petitioner in this cause, by its

counsel, respectfully petitions for a review by the

United States Court of Appeals for the Ninth Cir-

cuit of the decisions of The Tax Court of the

United States rendered and entered on March 16,

1954, pursuant to opinion, 20 T.C. No. 71, of said

Court promulgated May 29, 1953, determining defi-

ciencies in the petitioner's Federal excess profits

taxes for the taxable years ended October 31, 1941,

1942, 1943 and 1944 in the respective amounts of

$143.37, $29,246.87, $217,423.07 and $36,738.21, and

respectfully shows:

I.

This petition has been filed within three months

after March 16, 1954, the date the decision of the

Tax Court of the United States was rendered.

The corporate Federal income and excess profits

tax returns of petitioner for the fiscal years ended
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October 31, 1941, 1942, 1943 and 1944 were filed

with the United States Collector of Internal Rev-

enue at Los Angeles, California, which is within

the judicial circuit of the above entitled court.

Jurisdiction to review said decision of the Tax

Court of the United States arises from Sections

1141 and 1142 of the Internal Revenue Code.

II.

Nature of Controversy

The controversy involves the proper determina-

tion of the petitioner's liability for federal excess

profits taxes for the fiscal years ended October 31,

1943 and 1944. This petition is for review of issue 1,

as stated in the opinion of the Tax Court. The

issue is as follows:

1. Whether the petitioner is entitled to a carry-

back of unused excess profits tax credits for the

fiscal years ended October 31, 1945 and October 31,

1946.

Petitioner was organized under the laws of the

State of California in 1932 under the name of Aztec

Brewing Company. Its name was changed to A.B.C.

Brewing Co., on September 21, 1946. Petitioner op-

erated a brewery at San Diego, California from

June, 1933 to March 31, 1944. Its stockholders

agreed to its dissolution on March 7, 1944, and on

April 1, 1944 there was a distribution to the stock-

holdei-s in partial liquidation of $750,000.00 book

value of assets.

Petitioner's balance sheets showed the following

assets and liabilities at March 31, 1944, and at the
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close of the taxable years ended October 31, 1944,

1945 and 1946:

[Statement is duplicate of Statement set out

at pages 64-66.]

Petitioner's income tax returns for the years 1945

and 1946 showed the following items of gross income

and deductions

;

Fiscal Year Ended October 31

Gross Income 1945 1946

Interest on U. S. Obligations $ 582.00

Recoveries on bad debts 256.00 $150.00

Refund of California franchise tax 204.12

Total income $ 838.00 S354.12

Deductions

Capital stock tax $ 62.50

California franchise tax : 12,621.34 $ 21.25

Collection fee on debt recoveries 30.00

Total deductions $ 12,713.84 $ 21.25

Net Income or (Loss) ($11,875.84) $332.87

As of October 31, 1944, petitioner had filed claims

for refund of excess profits taxes for the fiscal

years ended October 31, 1941, 1942, and 1943 in the

amounts of $9,956.13, $196,109.10 and $595,953.29,

respectively, or a total of $802,018.52, and no part

of this amount was included on the balance sheets

as an asset of the petitioner. Also, as of October 31,

1944, the petitioner had received a final notice of

deficiency from the Commissioner of Internal Rev-

enue dated September 18, 1944 for the fiscal years

ended October 31, 1941, 1942 and 1943 setting forth

a total deficiency of excess profits tax in the amount
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of $262,907.50 and an over-assessment of income tax

in the amount of $103,064.33, and the balance sheets

did not reflect either as a liability or an asset any

part of this deficiency or overassessment.

On December 11, 1944, and during the fiscal year

ended October 31, 1945, petitioner filed a petition

with the Tax Court of the United States placing in

controversy the total excess profits tax liability of

$929,589.22 determined by the Commissioner in his

notice dated September 18, 1944 for the fiscal years

ended October 31, 1941, 1942 and 1943 and seeking

refund of excess profits taxes totaling $666,681.72

for the fiscal years ended October 31, 1941, 1942

and 1943.

During the fiscal year ended October 31, 1945,

petitioner paid out more than $230,000.00, prepared

and filed Federal and State income tax returns

for the fiscal year ended October 31, 1944, prepared

and filed Federal and State returns concerning dis-

tribution of assets during the fiscal year ended Oc-

tober 31, 1944, prepared data for the petition of

46 pages plus extensive exhibits filed witli the Tax

Court on December 11, 1944, maintained accounting

records concerning income, expenses, adjustments

to surplus, etc., furnished data required by Federal

revenue agents. Federal Social Security Board,

Federal Wage and Hour Agency, and California

State Board of Equalization, and filed a claim,

Form 991, for refund of excess profits tax in the

amount of $194,184.64 for the fiscal year ended Oc-

tober 31, 1944.
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The increase in net worth over the period Oc-

tober 31, 1945, to October 31, 1946, of $13,733.44,

as shown above, was derived as follows:

Recoveries on bad debts $ 150.00

Refund of California franchise tax 204.12

Postwar refunds of excess profits tax 13,472.70

Total additions $ 13,826.82

California franchise tax $ 21.25

Federal income tax 72.13

Total reductions $ 93.38

Net increase $ 13,733.44

During the fiscal year ended October 31, 1946,

petitioner prepared and filed Federal and State in-

come tax returns for the fiscal year ended October

31, 1945, maintained accounting records concerning

income, expenses, etc., furnished data required by

Federal revenue agents. Federal Social Security

Board and California State Board of Equalization,

prepared balance sheets, statements of income and

analysis as required by petitioner's attorney, pre-

pared data for filing amendment to claims for re-

fund under Section 722 of the Internal Revenue

Code for the fiscal years ended October 31, 1941,

1942, 1943 and 1944. On April 26, 1946, and during

the fiscal year ended October 31, 1946, respondent

forwarded to the petitioner a notice determining a

deficiency in excess profits tax in the amount of

$41,557.63 and an overassessment in income tax in

the amount of $16,543.26 against the petitioner for

the fiscal year ended October 31, 1944, and no part
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of these amounts is reflected in the balance sheet

of the petitioner for the fiscal year ended October

31, 1946. On July 17, 1946, petitioner filed a peti-

tion with the Tax Court of the United States plac-

ing in controversy the total excess profits tax lia-

bility of $226,624.28 determined by the Commis-

sioner in his notice dated Apiil 26, 1946 for the

fiscal year ended October 31, 1944, and seeking

refund of $185,066.65 of the amount, and the peti-

tioner prepared data for its attorney necessary in

the preparing of the petition of 46 pages plus ex-

tensive exhibits. No part of the tax claimed as a

refund is reflected in the balance sheet for the fiscal

year ended October 31, 1946.

It would be impossible to dissolve the petitioner

corporation until the determination of the peti-

tioner's tax liability for the fiscal years ended Oc-

tober 31, 1941, 1942, 1943 and 1944 as covered by

petitioner's petition to the Tax Court and this Peti-

tion for Review.

A certificate of winding up and dissolution has

not boon filed on behalf of the petitioner with the

Secretary of State pursuant to Section 5200, Cali-

fornia Corporation Code.

This case was tried before a Commissioner of

the Tax Court pursuant to Section 1114(b) of the

Internal Uovenue Code and Rule 48 of the Tax

Court Rules of Practice. The petitioner proposed

certain findings of fact which were not contained in

a subsequent findings of fact by the Commissioner

entitled Report of Commissioner. The petitioner

then filed exceptions to the Commissioner's findings
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of fact, but in the opinion promulgated by the Tax

Court on May 29, 1953, the facts given with respect

to this issue are verbatim with the findings of fact

by the Commissioner, and therefore do not include

more detailed facts contained in the petitioner's

proposed findings of fact.

The Tax Court held that the petitioner was de

facto dissolved at the beginning of the fiscal year

ended October 31, 1945, or as of November 1, 1944,

and not entitled to a carryback of excess profits

credit from that year or from the fiscal year ended

October 31, 1946.

III.

The said petitioner being aggrieved by the find-

ings of fact and conclusions of law contained in

the said findings and opinion of the Court and by

its decision entered pursuant thereto desires to ob-

tain a review thereof by the United States Court

of Appeals for the Ninth Circuit.

IV.

Assignments of Error

The petitioner assigns as error the following acts

and omissions of the Tax Court of the United

States

:

1. The apparent failure to consider all the facts

considered by the petitioner as necessary and perti-

nent with respect to this issue.

2. The failure to find that the petitioner is en-

titled to a carryback of unused excess profits credit

from the fiscal year ended October 31, 1945, within
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the provisions of Section 710(c) of the Internal

Revenue Code.

3. The faihire to find that the petitioner is en-

titled to a carryback of unused excess profits credit

from the fiscal year ended October 31, 1946 within

the provisions of Section 710(c) of the Internal

Revenue Code.

4. The finding of deficiencies of excess profits

tax in the amounts of $217,423.07 and $36,738.21

for the fiscal years ended October 31, 1943 and Oc-

tober 31, 1944, respectively, in lieu of lesser amounts

if carryback of unused excess profits credit from

the fiscal years ended October 31, 1945 and October

37, 1946 had been allowed.

/s/ EDWARD D. ROBERTSON,
Counsel for Petitioner.

State of California,

County of Los Angeles—ss.

Edward D. Robertson, being first duly sworn,

says that he is counsel of record in the above-named

cause; that as such counsel he is authorized to

verify the foregoing petition for review; that he has

read the said petition and is familiar with the state-

ments contained therein; and that the statements

made are true to the best of his knowledge and in-

formation and belief.

/s/ EDWARD D. ROBERTSON
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Subscribed and sworn to before me this 12th day

of June, 1954.

[Seal] /s/ PATRICIA P. WHITWORTH,
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : T.C.U.S. Filed June 14, 1954.

[Title of U. S. Court of Appeals and Causes.]

NOTICE OF FILING PETITION FOR
REVIEW

To Daniel A. Taylor, Chief Counsel, Internal Rev-

enue Service, Washington, D. C.

You are hereby notified that the petitioner on the

14th day of June, 1954, filed with the Clerk of the

Tax Court of the United States at Washington,

D. C, a petition for review by the United States

Court of Appeals for the Ninth Circuit of the de-

cisions of the Tax Court of the United States here-

tofore rendered in the above-entitled cause. A copy

of the petition for review and the assignments of

error as filed is hereto attached and served upon

you.

Respectfully,

/s/ EDWARD D. ROBERTSON,
Counsel for Petitioner

Acknowledgment of Service attached.

[Endorsed] : T.C.U.S. Filed June 21, 1954,
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[Title of U. S. Court of Appeals and Causes.]

STATEMENT OF POINTS

Now Comes the Petitioner, by its attorney, Ed-

ward D. Robertson, and hereby asserts the follow-

ing errors which it intends to urge on review by the

United States Court of Appeals for the Ninth Cir-

cuit of the decisions of the Tax Court of the United

States rendered in the above cause on March 16,

1954:

1. The Tax Court erred in that it failed to find

that the petitioner is entitled to a carryback of un-

used excess profits credit from the fiscal year ended

October 31, 1945 within the provisions of Section

710(c) of the Internal Revenue Code.

2. The Tax Court erred in that it failed to find

that the petitioner is entitled to a carryback of un-

used excess profits credit from the fiscal year ended

October 31, 1946 within the provisions of Section

710(c) of the Internal Revenue Code.

3. The Tax Court erred in that it apparently

failed to consider all the facts considered by the

petitioner as necessary and pertinent with respect

to the carryback of unused excess profits credit

from the fiscal years ended October 31, 1945 and

October 31, 1946.

4. The Tax Court erred in entering its decisions

wherein it ordered and decided that there are de-

ficiencies in exc(>ss ])rofits tax in the amounts of

$217,423.07 and $36,738.21 for the fiscal years ended

October 31, 1943 and October 31, 1944, respectively,
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in lieu of lesser amounts if carryback of unused

profits credit from the fiscal years ended October

31, 1945 and October 31, 1946 had been allowed.

/s/ EDWARD D. ROBERTSON,
Counsel for Petitioner

Acknowledgment of Service attached.

[Endorsed] : T.C.U.S. Filed June 21, 1954.

[Title of Tax Court and Causes.]

DESIGNATION" OF CONTENTS OF RECORD
ON REVIEW

To the Clerk of the Tax Court of the United States

:

You will please prepare, transinit, and deliver to

the Clerk of the United States Court of Appeals for

the Ninth Circuit copies duly certified as correct of

the following documents and records in the above

entitled cause in connection with the petition for

review filed by the taxpayer petitioner:

(1) The docket entries of all proceedings before

the Tax Court.

(2) Pleadings before the Tax Court, Docket No.

6701, as follows

(a) The following pages of Petition: Page 1;

page 2 to and including 4, but excluding (a) and all

following (a)
;
page 7—paragraph (y) only

;
page

12—beginning at paragraph 5 to, but excluding

(a)
;
page 21, beginning at paragraph (y) to and

including paragraph (jj), page 24; page 45, begin-
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ning at paragraph (\v\vav) to and including page

47; letter dated September 18, 1944 of Exhibit A
to the Petition; the following of the Statement

which is a part of Exhibit A of the Petition; page

1, to end of first paragraph on page 2, pages 17

to 20, inclusive.

(b) The following parts of the Answer: Page 1,

to and including 5(a) on page 2; page 5 beginning

with paragraph (y), to and including page 8.

(c) Petitioner's Motion for Leave to Amend peti-

tion granted July 12, 1946.

(d) Amendment to petition, filed in May, 1946.

(e) Answer to Amendment to Petition.

(3) Pleadings before the Tax Court, Docket No.

11570, as follows:

(a) The following pages of Petition: Page 1;

page 2, beginning at paragraph 4 to, but not includ-

ing (a)
;
page 9, beginning at paragraph (ce) to and

including paragraph 5, but not including (a)
; page

16, beginning with paragraph (r) to, but not in-

cluding paragraph (u), page 17; page 44, beginning

at paragraph (dddd) to and including page 46 ; Ex-

hibit A of petition.

(b) The following parts of the Answer: Page 1

to, but not including 5(b) on page 2; page 4, be-

ginning at paragraph 5(r) to, but not including

paragraph 5(u) on page 5: page 10, beginning at

paragraph (dddd) to and including page 11.

(4) The following parts of Standard Issues,

Stipulation of Facts: Page 1 to, but not including

paragraph 4 on page 2 ; page 3, paragraphs (c) and
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(d)
;
page 4, paragraph 9 and names of counsel

signing.

(5) The following parts of Joint Motion for Ex-

tension of Time Within Which to File Proposed

Findings of Fact filed August 28, 1951 : Page 1, and

first two lines on page 2; page 3.

(6) The following parts of Joint Motion for Ex-

tension of Time Within Which to File Proposed

Findings of Fact filed October 9, 1951: Page 1, to

beginning of last paragraph on page 1; page 3,

names of signers.

(7) The following parts of Petitioner's Proposed

Findings of Fact, Standard Issues : Page 1 to 6, in-

clusive; page 17, "Respectfully submitted" and

names.

(8) The following parts of Respondent's Pro-

posed Findings of Fact: Page 1 to, but not includ-

ing paragraph 2 on page 2; page 3, paragraph be-

ginning "The respondent's position" to, but not in-

cluding "Section 722 Issues."; pages 9 to 12, inclu-

sive; page 30, "Respondent's Proposed Findings of

Ultimate Facts", and paragraph 113; page 33.

(9) The following parts of Report of Commis-

sioner: Page 1 to, but not including paragraph 10,

page 5; page 13, date and name of Commissioner.

(10) The following parts of Petitioner's Excep-

tions to Commissioner's Proposed Findings of Fact

:

Page 1 to "Section 713 Issue" on page 2; page 12,

last paragraph to bottom of page.

(11) The following parts of the mimeographed

opinion of the Tax Court promulgated May 29,

1953: Page 1 to, but not including paragraph 2 on
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page 2 ;
page 3, beginning with the paragraph "The

facts set out * * *" to but not including paragraph

10, on page 7 ;
page 16, paragraph 32 ;

pages 17 and

18; page 35, statement: "Decisions will be entered

under Rule 50".

(12) Decision of the Tax Court, Docket No. 6701.

(13) Decision of the Tax Court Docket No. 11570.

(14) The Petition for Review.

(15) The following parts of the official transcript

of oral testimony from the official report of hearing

at Los Angeles, California, from July 27 to August

1, 1951, as corrected by Joint Motion to Correct

Typographical Errors in Official Report of Pro-

ceedings and errors in Stipulation of Facts granted

January 2, 1952: Testimony of Mr. Baker, Presi-

dent and director of Petitioner: Page 19—2 ques-

tions and answers of witness as to name and official

position; page 51, beginning with "By Mr. McGov-

ern" at lower part of page to, but not including the

question at the lower part of page 55 beginning

"Mr. Baker". Testimony of Mr. Brick, Auditor of

'•"*"'* T>>rewirig Comy)a7iy: Page 221, beginning with

"Q. That is what I was driving at—FOB brewery
* * *" to and including "A. Of the bad debt re-

serve" at top of page 229; page 250 except word

"that" at top of page ; page 312—"Q. That is all on

that price then * * *" to and including "A. We
asked Mr. Johnson's office and he said no" at top

of page 313.

(16) Statement of Points.
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(17) This designation of contents of record on

review.

/s/ EDWARD D. ROBERTSON,
Counsel for Petitioner

Acknowledgment of Service attached.

[Endorsed] : T.C.U.S. Filed June 21, 1954.

[Title of Tax Court and Causes.]

CERTIFICATE

I, Victor S. Mersch, Clerk of The Tax Court of

the United States, do hereby certify that the fore-

going documents, 1 to 26, inclusive, constitute and

are all of the original papers and proceedings on

file in my office as called for by the "Designation

of Contents of Record on Review" and "Counter-

Designation of Contents of Record on Review" in

the proceedings before The Tax Court of The

United States entitled "A B C Brewing Corpora-

tion (Formerly Aztec Brewing Company) a Cali-

fornia Corporation, Petitioner, vs. Commissioner of

Internal Revenue, Respondent, Docket Nos. 6701

and 11570" and in which the petitioner in The Tax
Court proceedings has initiated an appeal as above

numbered and entitled, together with a true copy

of the docket entries in said Tax Court proceedings,

as the same appear in the official docket book in my
office.

In testimony whereof, I hereunto set my hand
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and affix the seal of The Tax Court of the United

States, at Washington, in the District of Cohimbia,

this 25th day of June, 1954.

[Seal] /s/ VICTOR S. MERSCH, Clerk,

The Tax Court of the United States

[Endorsed] : No. 14412. United States Court of

Appeals for the Ninth Circuit. ABC Brewing

Corporation, (formerly Aztec Brewing Company),

a corporation. Petitioner, vs. Commissioner of In-

ternal Revenue, Respondent. Transcript of the Rec-

ord. Petition to Review a Decision of The Tax
Court of the United States.

Filed: July 2, 1954.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 14412

ABC BREWING CORPORATION (Formerly

Aztec Brewing Company), a California cor-

poration, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

ADOPTION OF STATEMENT OF POINTS
AND DESIGNATION OF RECORD TO BE
PRINTED

Adoption of Statement of Points

The petitioner hereby adopts and designates the

Statement of Points filed by the petitioner with the

Tax Court on June 21, 1954 as representing the

points upon which it intends to rely on review by

the United States Court of Appeals for the Ninth

Circuit of the decisions of the Tax Court of the

United States rendered on March 16, 1954. The

Statement of Points is Document No. 24 of the Tax
Court Clerk's Record on Appeal.

Designation of Record to be Printed

The petitioner hereby adopts the Designation of

Contents of Record on Review filed by the peti-

tioner with the Tax Court on June 21, 1954 as rep-

resenting the record which is material to the con-
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sideration of the appeal and to be printed in addi-

tion to documents listed below for printing.

The items listed in Petitioner's Designation of

Contents of Record on Review are to be foimd in

the following numbered documents of the Tax Court

Clerk's Record on Appeal, but the documents are to

be printed in whole or in part as set forth in the

Designation of Contents of Record on Review:

1. Documents No. 1 and 2.

2. (a) Document No. 3, in part.

2. (b) Document No. 4, in part.

2. (c) Document No. 5.

2. (d) Document No. 6.

2. (e) Document No. 7.

3. (a) Document No. 8, in part.

3. (b) Document No. 9, in part.

4. Document No. 10, in part.

5. Document No. 11, in part.

6. Document No. 12, in part.

7. DocTunent No. 13, in part.

8. Document No. 14, in part.

9. Document No. 15, in part.

10. Document No. 16, in part.

11. Document No. 17, in part.

12. Document No. 18.

13. Document No. 19.

14. Document No. 22.

15. Document No. 20, in part.

16. Document No. 24.

17. Document No. 25.

The following documents are also material and

are to be printed:
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1. Petitioner's corporation excess profits tax re-

turn, Form 1121, for the fiscal year ended October

31, 1945, which is a part of Respondent's Exhibit

"M" admitted in evidence, and is a part of Docu-

ment No. 21 of the Tax Court Clerk's Record on

Appeal.

2. Petitioner's corporation excess profits tax re-

turn, Form 1121, for the fiscal year ended October

31, 1946, which is a part of Respondent's Exhibit

"N" admitted in evidence, and is a part of Docu-

ment No. 21 of the Tax Court Clerk's Record on

Appeal.

3. Proof of Service of Petition for Review,

which is Document No. 23 of the Tax Court Clerk's

Record on Appeal.

4. This Adoption of Statement of Points and

Designation of Record to be Printed.

Dated: July 8, 1954.

EDWARD D. ROBERTSON,
TODD W. JOHNSON,

/s/ EDWARD D. ROBERTSON,
Attorneys for Petitioner

Affidavit of Service by Mail attached.

[Endorsed] : Filed July 9, 1954. Paul P. O'Brien,

Clerk.
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[Title of IT. S. Court of Appeals and Cause.]

COUNTER-DESIGNATION OF RECORD
FOR PRINTING

The respondent-Commissioner hereby designates

the following additional parts of the record for

printing:

1. Document No. 10, Standard Issues—Stipula-

tion of Facts, page 4, paragraph 10.

2. Document No. 20, Official Report of Proceed-

ings before the Tax Court of the United States.

Cross-Examination of Mr. Brick—commencing on

page 245, line 25 (last line of page) to and including

line 10 on page 249.

3. Document No. 21:

(a) Petitioner's Exhibit 12—Statement of Assets

and Liabilities as of March 31, 1944.

(b) Respondent's Exhibit M— Corporation In-

come and Declared Value Excess-Profits Tax Re-

turn for Calendar Year 1944 (Fiscal year) with

Form 1121 attached: Page 1, in full ; page 3, Sched-

ules H and K; page 4, in full.

(c) Respondent's Exhibit N— Corporation In-

come and Declared Value Excess-Profits Tax Re-

turn for Calendar Year 1945 (Fiscal year) with

Form 1121 attached: Page 1, in full; page 3, Sched-

ule H, page 8, Schedules L and M.

August 6, 1954.

/s/ H. BRIAN HOLLAND,
Assistant Attorney General,

Counsel for Respondent.

[Endorsed] : Filed Aug. 9, 1954. Paul P. O'Brien,

Clerk.
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No. 14412.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

ABC Brewing Corporation (formerly Aztec Brew-

ing Company), a corporation,

Petitioner,

vs.

Commissioner of Internal Revenue,

Respondent.

On Petition to Review a Decision of the Tax Court of

the United States.

BRIEF FOR PETITIONER.

I.

Jurisdiction.

Under the provisions of Sections 272 and 732 of the

Internal Revenue Code, respondent by registered mail sent

a notice of deficiency to petitioner on September 18, 1944

for the taxable years ended October 31, 1941, 1942 and

1943, and on April 26, 1946 for the taxable year ended

October 31, 1944 [R. 16, 35]. Petitioner filed petitions

with the Tax Court of the United States on December

11, 1944 for the taxable years ended October 31, 1941,
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1942 and 1943, and on July 17, 1946 for the taxable

year ended October 31, 1944 [R. 9, 30]. An Amend-

ment to the Petition for the taxable years ended October

31, 1941, 1942 and 1943 was filed with the Tax Court on

July 9, 1946 [R. 25]. On March 16, 1954, the Tax

Court entered its decisions that there are deficiencies in

excess profits taxes of $143.37, $29,246.87, $217,423.07

and $36,738.21 for the taxable years ended October 31,

1941, October 31, 1942, October 31, 1943 and October

31, 1944, respectively [R. 77-78], The Tax Court had

jurisdiction under the provisions of Sections 272 and

732 of the Internal Revenue Code.

Under Sections 1141 and 1142, Internal Revenue Code,

petitioner on June 14, 1954 filed its Petition for Review

[R. 105], and on June 21, 1954 filed notice to respondent

of said filing with this Court because within its circuit

is located the Collector's Office at Los Angeles, California,

to which were made the returns of tax in respect of

which the controversy arises [R. 113]. This Court has

jurisdiction under the provisions of Section 1141 of the

Internal Revenue Code.
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II.

Statement of the Case.

A. Question Presented.

Whether the petitioner is entitled to a carryback of

unused excess profits credit from the fiscal year ended

October 31, 1945 to the fiscal year ended October 31,

1943, and from the fiscal year ended October 31, 1946

to the fiscal year ended October 31, 1944.

B. Statement o£ Facts.

The facts as set forth by the Tax Court may be

summarized as follows:

Petitioner is a California corporation with its principal

place of business located in San Diego, California. Its

returns for the taxable years involved were filed with

the Collector of Internal Revenue for the Sixth District

of California. The returns were prepared on an accrual

basis for a fiscal year ending October 31 [R. 63].

Petitioner was organized under the laws of the State

of California in 1932 under the name of Aztec Brewing

Company. Its name was changed to A B C Brewing

Corporation on September 21, 1946. Petitioner operated

a brewery at San Diego, California, from June, 1933 to

March 31, 1944. Its stockholders agreed to its dissolution

on March 7, 1944, and on April 1, 1944, there was a

distribution to the stockholders in partial liquidation of

$750,000.00 book value of assets. Petitioner has not

actively engaged in the brewery business since March

31, 1944 [R. 64].



Petitioner's balance sheets showed the following assets

and liabilities at March 31, 1944, and at the close of

the taxable years ended October 31, 1944, 1945 and 1946:

Assets March 31, 1944

Current assets

Cash on hand $ 11,47672

Bank of America 554,791.02 $566,267.74

Accounts Receivable—Customers 171,136.19

Inventories at cost

Finished stock and containers 124,712.63

Beer in storage 55,471.65

Raw materials 115,162.53

Supplies 68,064.24 363,411.05

Total Current Assets 1,100,814.98

Property plant and equipment

Plant and equipment 927,876.15

Less Reserve for depreciation 541,415.73 386,460.42

Land 8,501 .29

Other assets

Cash deposits 5,120.00

Sundry debtors 978.02

Investments (per Contra) 1,696.32 7,794.34

Deferred expenses

Taxes 25,619.94

Insurance 8,016.80

General expense 97.12 33,733.86

Intangible assets

Organization expense 662.95

Trade marks 2,353.83 3,016.78

Total Assets 1,540,321.67

Liabilities March 31, 1944

Current liabilities

Notes payable to vendors 18,937.14

Accounts payable 29,730.50 48,667.64
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Accrued liabilities

Salaries and wages 7,617.43

Social security and unemploy. taxes.... 14,108.41

Other taxes 357,453.77 379,179.61

Total Current Liabilities 427,847.25

Other liabilities

Credit balances in former
customers' accounts 240.85

Unrealized profit on excess profit

tax bonds (per Contra) 1,696.32 1,937.17

Capital stock 100,000.00

Surplus $584,591.42

Current year profits .. 425,945.83 1,010,537.25

Total Capital 1,110,537.25

Total Liabilities $1,540,321.67

—October 31

—

Assets 1944 1945 1946

Cash $107,158.61 $ 1,498.11 $ 15,299.58

U. S. Treasury Obligations 143,172.23 13,172.23 10,000.00

Total Assets .$250,330.84 $14,670.34 $ 25,299.58

—October 31

—

Liabilities 1944 1945 1946

Accrued taxes $ 13,050.36 $ 72.13

Accrued Expenses $ 25.35 21.25

Unrealized Profit on Ex-
cess Profits Tax Bonds.. 3,172.23 3,172.23

Capital Stock $100,000.00 $100,000.00 $100,000.00

Earned Surplus 884,108.25 661,472.76 675,206.20

Sub-total $984,108.2^ $761,472.76 $775,206.20

Less: Liquidation Account 750,000.00 750,000.00 750,000.00

Net Worth $234,108.25 $ 11,472.76 $ 25,206.20

Total Liabilities $250,330.84 $ 14,670.34 $ 25,299.58

[R. 64-66]
''



The increase in net worth over the period October 31,

1945, to October 31, 1946, of $13,733.44, as shown

above, was derived as follows:

Recoveries on bad debts $ 150.CX)

Refund of California franchise tax 204.12

Postwar refunds of excess profits tax 13,472.70

Total additions $13,826.82

California franchise tax $ 21.25

Federal income tax 72.13

Total reductions $ 93.38

Net increase $13,733.44 [R. 66]

Petitioner's returns for the years 1945 and 1946 showed

the following items of gross income and deduction:

Fiscal Year Ended October 31

Gross Income 1945 1946

Interest on U. S. Obligations $ 582.00 $
Recoveries on bad debts 256.00 150.00

Refund of Calif, franchise tax 204.12

I

Total income $ 838.00 $354.12

Deductions

Capital stock tax 62.50

California franchise tax 12,621.34 $ 21.25

Collection fee on debt recoveries 30.00

Total deductions $ 12,713.84 $ 21.25

Net income or (loss) $(11,875.84) $332.87 [R. 67]

Petitioner maintained a bank account throughout 1944,

1945, and 1946, and during those years its president and

auditor performed various services on its behalf, such

as the preparation and filing of federal and state returns,

petitions to the Tax Court, application for relief under

Section 722, and taking care of other matters relating

to the winding up of petitioner's affairs. Some collections

were made in 1945 and 1946 on accounts previously

charged off by the petitioner and certain minor expenses

were incurred [R. 67].
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Petitioner's auditor received a letter from its attorney

dated January 4, 1946, reading in part as follows:

"It is also believed advisable to file a corporation

excess profits tax return for the year ended October

31, 1945, even though no tax is due for that year

in order to show a basis for claiming the benefits

of an unused excess profits credit carry-back. That

return has been prepared and is enclosed herewith

in triplicate." [R. 67-68.]

No certificate of dissolution has yet been filed on peti-

tioner's behalf with the Secretary of State pursuant to

Section 5200, California Corporations Code [R. 68].

III.

Statement of Points to Be Urged.

The Statement of Points which are relied upon by

the petitioner as the basis of these proceedings are set

forth at pages 114-115 of the printed record. In sub-

stance they are:

(1) That the Tax Court erred in that it apparently

failed to consider all the facts considered by the petitioner

as necessary and pertinent with respect to the carry-back

of unused excess profits credit from the fiscal years ended

October 31, 1945 and October 31, 1946.

(2) That the Tax Court erred in that it failed to

find that the petitioner is entitled to a carry-back of

unused excess profits credit from the fiscal year ended

October 31, 1945 to the fiscal year ended October 31,

1943.

(3) That the Tax Court erred in that it failed to find

that the petitioner is entitled to a carry-back of unused

excess profits credit from the fiscal year ended October

31, 1946 to the fiscal year ended October 31, 1944.



ARGUMENT.

Section 710(c) of the Internal Revenue Code provides

for the unused excess profits credit adjustment and the

amount of unused excess profits credit carry-back for

any taxable year beginning after December 31, 1941

and before December 31, 1946. As stated in Section

710(a)(1), this section applies to "every corporation."

Corporations in liquidation are not excluded from the

benefit of the statute by any language therein (Appendix).

The respondent's Regulations 112, Section 35.710-3

interprets the law and follows the law in that there is

no language therein which excludes corporations in liqui-

dation from the benefit of an unused excess profits credit

carry-back.

POINT I.

The Tax Court Apparently Failed to Consider All the

Facts Considered by the Petitioner as Necessary

and Pertinent With Respect to the Carry-back of

Excess Profits Credits.

Certain facts set forth in the petitioner's Proposed

Findings of Fact [R. 51-57] were not included in the

Report of Commissioner [R. 63-68] or the Tax Court's

Findings of Fact [R. 70-74], although exceptions were

taken by the petitioner to the Commissioner's Proposed

Findings of Fact [R. 68-69].

The following facts are believed to be important in

determining whether the petitioner was dissolved prior

to November 1, 1944 or November 1, 1945, the beginning

of the fiscal years ended October 31, 1945 and October

31, 1946, but are not included in the Report of Com-

missioner or the Court's Findings of Fact,



The California Corporations Code (Sec. 4600) pro-

vided that a corporation may elect to wind up its affairs

and voluntarily dissolve by the vote or written consent of

the holders of shares representing 50% or more of the

voting power. The petitioner's stockholders executed a

written consent dated March 7, 1944, stating their election

to wind up and dissolve [R. 51].

The California Corporations Code (Sec. 4801) pro-

vided that it is the duty of the corporate directors in

winding up a corporation to settle debts and claims for

or against the corporation and to sue in the name of the

corporation for all sums due and owing to the corporation.

It also provided (Sees. 5200 and 5201) (formerly Cal.

Civ. Code, Sec. 403c) that when corporation affairs are

completely wound up, a majority of the directors shall

sign and acknowledge a certificate that the corporation

has been wound up and dissolved and this certificate shall

be filed with the California Secretary of State and at the

date of this filing, corporate existence shall cease except

for the purpose of further winding up, if needed [R.

51-52].

The certificate of dissolution pursuant to Section 5201,

California Corporations Code, has not been filed by the

petitioner [R. 74].

As of the beginning of the fiscal year ended October

31, 1945 (November 1, 1944), and continuing throughout

the fiscal year ended October 31, 1945, and the fiscal year

ended October 31, 1946, the petitioner had the following

claims for refund of excess profits tax on file with the

Commissioner of Internal Revenue pending a final deter-

mination :
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Fiscal Year Amount

1941 $ 9,956.13

1942 196,109.10

1943 595,953.29

Total $802,018.52 [R. 10-14],

In addition to the above claims, the petitioner placed

in controversy during the fiscal years ended October 31,

1945 and October 31, 1946, by claims or by petitions ex-

cess profits taxes in the following amounts:

Fiscal Year Amount

1941 $ 956.59

1942 104,964.20

1943 21,649.91

1944 226,624.28

$354,194.98 [R. 10, 14,30].

The taxes in controversy as set forth in the two pre-

ceding paragraphs were not shown on the balance sheets

of the taxpayers as assets to the extent of claims filed or

liabilities to the extent of deficiencies contested in excess

of tax paid [R. 66].

During the fiscal year ended October 31, 1945, the

petitioner paid out no less than $235,660.50 (amount of

reduction of assets) [R. 66].

A deficiency notice determining excess profits tax de-

ficiencies of $262,907.50 for the fiscal years 1941, 1942

and 1943 was mailed to the petitioner on September 18,

1944 [R. 16]. The petitioner was not agreeable to the
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determination and during the fiscal year ended October

31, 1945, petitioners prepared a great deal of data for

the purpose of filing a petition to the Tax Court which

was filed December 11, 1944 [R. 9].

During the fiscal year ended October 31, 1945, in the

months of November and December, 1944, petitioner pre-

pared and filed Federal and State income tax returns for

the fiscal year ended October 31, 1944, showing net in-

come of $302,003.64, excess profits net income of $291,-

291.75, Federal income tax of $38,288.99, Federal excess

profits tax of $185,066.65 [R. 37, 38, 41, 43, 54].

The petitioner prepared, signed and filed original claim

Forms 991 for the fiscal year ended October 31, 1944,

for refund of $194,184.64 (although tax due and paid as

shown on return was $185,066.65) in the early part of

1945 during the fiscal year ended October 31, 1945 [R.

31. 54].

During the fiscal year ended October 31, 1945, it was

necessary for the petitioner to keep its records available

and furnish data to Federal revenue agents, the Federal

Social Security Board and State of California agents

[R. 55].

The petitioner maintained a bank account during the

fiscal year ended October 31, 1945, and had gross receipts

of $838.00 [R. 55, 73].

During the fiscal year ended October 31, 1946, petitioner

received a $10,000.00 Government bond which was cashed

[R. 55],
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In April, 1946, during the fiscal year ended October 31,

1946, petitioner received a notice determining an excess

profits tax deficiency in the amount of $41,557.63. Peti-

tioner prepared data for its attorney for the purpose of

contesting the deficiency by a petition to the Tax Court,

which was filed in July, 1946 [R. 56].

In the fiscal year ended October 31, 1946, petitioner was

contesting before the Tax Court deficiencies in excess

profits tax in excess of $300,000.00 determined by the

respondent for the fiscal years 1941-1944, inclusive, and

prosecuting refunds of excess profits taxes in excess of

$800,000.00 for the same years before the Tax Court

[R. 9, 30].

Petitioner prepared data and filed an amendment to its

Form 991 for the fiscal years 1941-1944, inclusive, in July,

1946 [R. 56].

During the fiscal year ended October 31, 1946, it was

necessary for petitioner to review its books and records

to furnish data to Federal revenue agents, the Social

Security Board, and State of California agents [R. 56].

It maintained books and records during the fiscal year

1946 in the recording of receipts and disbursements, pre-

pared balance sheets, statement of income and anlysis of

corporate afifairs for its attorney, and in January, 1945,

it revised its fiscal year 1945 Federal tax returns [R.

56-57].
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POINT II.

The Petitioner Was Not De Facto Dissolved on No-

vember 1, 1944, at the Beginning of the Fiscal

Year 1945, or at Any Time During the Fiscal Year,

Consequently It Is Entitled to a Carry-back of

Excess Profits Credit From That Year to the

Fiscal Year Ended October 31, 1943, Within the

Provisions of Section 710(c)(3) of the Internal

Revenue Code.

In defining unused excess profits credit and providing

for the carry-back of unused excess profits credit the

statute (Int. Rev. Code, Sec. 710(c)) (Appendix) makes

no provision for restricting or limiting the credit because

of a corporation having passed a resolution to dissolve

or having made a partial distribution in liquidation.

Admittedly if a corporation is dissolved there would be

no excess profits credit thereafter subject to carry-back.

The term ''de facto dissolved" is the term created by the

Court for use in Hmiting and restricting excess profits

credit for purpose of carry-back.

"De facto'' is defined by Black's Law Dictionary in

part as follows:

"In fact, in deed, actually. This phrase is used

to characterize an officer, a government, a past action,

or a state of affairs which must be accepted for all

practical purposes, but is illegal or illegitimate. In

this sense it is the contrary of de jure, which means

rightful, legitimate, just, or constitutional."

At the close of the taxable year ended October 31, 1944

and on November 1, 1944, the beginning of the taxable
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year ended October 31, 1945, the balance sheet of the

petitioner had the following items:

Assets

Cash $107,158.61

U. S. Treasury Obligations 143,172.23

Total $250,330.84

Liabilities

Accrued taxes $ 13,050.36

Unrealized Profit on Excess

Profits Tax Bonds 3,172.23

Total 16,222.59

Capital

Capital Stock $100,000.00

Earned Surplus 884,108.25

Total 984,108.25

Less : Liquidation Account 750,000.00

Net Worth 234,108.25

Liabilities and Capital $250,330.84

The balance sheet of the petitioner as set forth in the

preceding paragraph did not give complete information

concerning the financial condition of the taxpayer as of

November 1, 1944. Not reflected on the balance sheet

were claims for refund of excess profits taxes in the total

amount of $802,018.52 for the fiscal years 1941, 1942

and 1943 under consideration by the Bureau of Internal

Revenue. Also, on September 18, 1944, the petitioner had

received a final notice of deficiency from the respondent
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determining deficiencies of excess profits taxes in the

total amounts of $262,907.50 for the fiscal years 1941,

1942 and 1943 and this was pending as of November 1,

1944. Furthermore, the petitioner's tax returns for the

fiscal year ended October 31, 1944, had not been filed and

when filed they showed Federal income tax of $38,288.99

and excess profits tax of $185,066.65.

In determining whether the petitioner was de facto dis-

solved on November 1, 1944, it is not suf^cient to consider

only the balance sheet which was the respondent's exhibit

before the Court, but it is also necessary to consider the

pending matters which must be done or prosecuted by the

petitioner in order to fulfill its obligations and protect its

stockholders.

As of November 1, 1944, the petitioner intended and

subsequently has taken advantage of all administrative

and legal procedure for obtaining favorable action upon

its claims for refund of excess profits tax in the amount

of more than $800,000.00 for the fiscal years 1941, 1942

and 1943. Also, it was not in agreement with the deter-

mination of the Commissioner of Internal Revenue dated

September 18, 1944, determining deficiencies in excess

profits tax for the fiscal years 1941, 1942 and 1943 in

the amount of approximately $262,000.00, and it intended

to and subsequently did file a petition with the Tax Court

of the United States and has taken advantage of all ad-

ministrative and legal procedure for eliminating the de-

ficiency. Furthermore, the Government should not con-

tend that the petitioner has dissolved prior to the filing of

necessary income and excess profits tax returns and made

full and adequate provision for paying the taxes, particu-

larly when such returns show taxes due of more than
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$200,000.00, together with all the complications inherent

in computing and determining income and excess profits

taxes in such an amount.

It is believed the respondent, from the standpoint of

protecting the revenue, would raise very great objection

to a taxpayer dissolving de facto (in fact, actually) prior

to making some arrangement for a deficiency of more

than $262,000.00 which he had determined, filing tax

returns and making arrangement for payment of taxes of

more than $200,000.00 for a fiscal year just ended, as is

the situation with the petitioner.

During the fiscal year ended October 31, 1945, in the

months of November and December, 1944, petitioner pre-

pared and filed Federal income and excess profits tax re-

turns for the fiscal year ended October 31, 1944. It also

prepared and filed income tax returns with the State of

California. During the fiscal year 1945, petitioner pre-

pared and filed a claim for refund of excess profits tax

paid for the fiscal year 1944.

During the fiscal year 1945, it was necessary for the

petitioner to prepare considerable data for the purpose of

filing a petition with the Tax Court objecting to the de-

ficiency of excess profits tax in the amount of more than

$262,000.00 for the fiscal years 1941. 1942 and 1943 de-

termined by the respondent, and disallowance hy the respon-

dent of claims for refund of excess profits taxes in the

amount of more than $800,000.00 for the same years.

The petitioner maintained a bank account and paid out

no less than $235,660.50 during the fiscal year 1945; also

it was necessary to maintain books and records of trans-

actions during the fiscal year and to furnish data to Fed-

eral and State agencies concerning prior years with re-
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spect to compliance with income, social security, work-

man's compensation and wage and hour laws.

The petitioner's income and deductions during the fiscal

year ended October 31, 1945, as shown on its Federal in-

come and excess profits tax returns filed after the close of

the year were as follows:

Gross Income

Fiscal Year Ended

October 31, 1945

Interest on U. S. obligations $ 582.00

Recoveries on bad debts 256.00

Total income $ 838.00

Deductions

Capital stock tax $ 62.50

California franchise tax 12,621.34

Collection fee on debt recoveries 30.00

Total deductions $12,713.84

Net income or (loss) ($11,875.84)

[R. 95, 99].

The excess profits tax return showed excess profits net

loss of $11,619.84 and excess profits credit based on in-

come of $48,003.67 [R. 99-100].

In the case of IVier Long Leaf Lumber Co. (C. C. A.

5), 173 F. 2d 549, the Court affirmed in part and reversed

in part the decision of the Tax Court, 9 T. C. 990. The

corporation, pursuant to resolution adopted on December

14, 1942, began liquidation in 1942 and continued in

liquidation in 1943 and 1944. It claimed excess profits

credit carry-back from the years 1943 and 1944 which



—18—

the Commissioner of Internal Revenue denied, and the

Tax Court upheld the Commissioner. The Circuit Court,

after stating the views of the Tax Court, the petitioner,

and the Commissioner, states in part as follows:

"We find ourselves, however, in general agreement

with the view of the Commissioner that the fact of

liquidation and the particular circumstances and stages

of it are relevant to the inquiry here, and that they

may, indeed must, be inquired into,

"We agree with him, too, that if it appears that

the corporation is a corporation in name and sem-

blance only, without corporate substance and serving

no real corporate purpose, it must, though not for-

mally dissolved, be treated as dissolved de facto.

"When in the light of these views we examine the

undisputed facts as to the inception and progress

of the liquidation, we are left in no doubt that it

must be held that petitioner was entitled to a carry-

back for 1943, but not for 1944.

"When on January 1, 1943, petitioner began the

year, it had assets worth nearly $1,000,000.00, in-

cluding more than $100,000.00 of accounts receivable,

subject to liabilities of $542,539.42. Its liquidation

had just begun. It was still in form and in fact a

corporation, still carrying on, in winding up, the

business for which it was incorporated, still making

some, though small, profits, still engaged in necessary

and orderly liquidation. Having entered the year as

a going corporation, it continued to be a going corpo-

ration, at least for the whole of that year.

"The fact of which the Commissioner makes so

much, that before the end of 1942, the corporation

had sold its mill and was no longer making money

as an active sawmill company seems to us to be

without significance here. One of the prime purposes
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of the carry-back provision was to take care of just

such a situation where a corporation, which had

made large profits in earher years, had made httle or

none in later years. The fact that in 1943. the corpo-

ration was avowedly engaged in an orderly liquida-

tion instead of just hanging on with operations

bringing no profits, or even losses, is not of any

particular significance. Nor can the Commissioner

make anything out of his suppositious case of a pro-

longed liquidation for the express purpose of con-

tinuing to accumulate carry-back credits. In the first

place such credits are allowable for only two years,

and it is hardly conceivable that a well advised corpo-

ration would go into and prolong liquidation just to

obtain such carry-back credits when, by merely cur-

tailing its activities and doing no profitable business

it could without liquidation lay unquestioned claim

to them. Finally, it is not claimed, it could not be,

that the liquidation was entered upon here with any

tax advantage purpose in mind. For it is clear from

this record that the liquidation could not, and did not,

confer any tax advantage.

"On the other hand, as to the year 1944, it appears

from the balance sheet at the end of 1943, that

the liquidation had by the year's end progressed to

the point where there was no longer any valid reason

for delaying dissolution, and the corporation, though

not dissolved de jure, must be regarded, for the

purpose of its claim to excess profits carry-back for

1944, as de facto dissolved. For it must be remem-

bered that it is not necessary in Texas to delay

dissolution until there has been a complete winding

up. Its tax statutes provide for the continuance of

corporate existence for three years after dissolution

for the purpose of enabling those charged with the

duty to settle up its affairs,"



—20—

The present petitioner certainly was not "a corporation

in name and semblance only, without corporate substance

and serving no real corporate purpose" during the fiscal

year 1945, therefore, if all the facts had been considered,

the petitioner was not dissolved de facto. Obviously, in

view of the matters pending, the petitioner was not delay-

ing liquidation and dissolution proceedings. In fact, it

could not dissolve by November 1, 1944 for, among other

requirements, prior to filing a certificate of dissolution,

it would need to obtain a tax clearance from the State

of California and, as of that time, a return had not been

filed and tax paid for the fiscal year ended October

31, 1944.

With respect to disallowance of the carry-back from

1944 by a majority of the court in the Wier Long Leaf

Lumber case. Circuit Judge Lee filed a concurring and

dissenting opinion as follows, which is even more favor-

able to the petitioner in the present case:

"I concur in that part of the opinion which allows

the carry-back for the year 1943 and dissent from

that part of the opinion which denies the carry-back

for the year 1944.

*'At the end of the year 1943, the corporation had

substantial assets, namely, postwar refunds of excess

profits tax in the sum of $31,230.83. In view of

this fact, its failure to liquidate entirely within the

year 1943 is explained, and the reason pertinent to

a continuation of the liquidation through the year

1944 is made apparent. The case in this respect

is somewhat like our decision in United States v.

Kingman, 170 Fed. (2d) 408 [48-2 USTC Par.

5927]. where we held that the existence of postwar

claims was sufficient cause for continuing liquida-

tion; and I am of the opinion that a denial of the
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carry-back for the year 1944, in view of the facts

referred to, creates a conflict between this case and

the Kingman case. Strange to say, while the Com-
missioner stresses the point that Hquidation in 1944

was wholly unnecessary, no fact was developed to

which our attention was called that would dispense

with the situation hereinabove referred to."

In the case of Mesaba-Cliffs Mining Co. (C. C. A. 6,

May 11, 1949), 174 F. 2d 857, reversing 10 T. C. 1010,

the Tax Court was again reversed in its decision denying

an excess profits credit carry-over. The petitioner in 1941

changed its basis of sales price in selling ore to its stock-

holders whereby it could take advantage of excess profits

credit against its profit. It attempted to carry over its un-

used excess profits credit from 1940, which the Commis-

sioner of Internal Revenue denied. The Tax Court upheld

the Commissioner, quoting its decision in the Wier Long

Leaf Lumber Co., supra, apparently based upon its theory

of the intent of Congress in enacting the statute rather

than the unambiguous words of the statute. The Circuit

Court, in allowing the carry-over of the unused excess

profits credit, stated in part as follows:

"We find the statutory language involved in this

case to be neither doubtful nor ambiguous. * * *

"* * * Since they are unambiguous and clear,

and there can be no doubt of the meaning of the

words used, it is our conclusion that they are to

be read in their natural and ordinary sense.

"* * * In the plain provisions of the Act and in

the absence of a manifestation on the part of Con-

gress of any purpose such as is argued by govern-

ment counsel, we find no justification for reading

limitations, restrictions, or qualifications into the stat-
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ute. In the language of Judge Simons, in a recent

case before this court, 'there is here no ambiguity

in the statute which may be resolved by reference

to Congressional proceedings and debates, and this

is not one of those rare cases where inept statutory

phrasing seems to be in conflict with the otherwise

clearly indicated Congressional purpose and requires

interpretation in the light of that purpose.' Michigan

Window Cleaning Company v. Martino et al.,

Fed. (2d) ) (decided March 21, 1949). See,

also, Helvering v. Cannon Valley Milling Co., 129

Fed. (2d) 642 [42-2 USTC Par. 9603] (C. C. A.

8)."

In the case of A. H. Bowman and Co. (D. C, W. D.

Ky., May 17, 1949), 84 Fed. Supp. 200. the Circuit Court

(C. C. A. 6, 184 F. 2d 670), affirmed the judgment of

the District Court in accordance with the findings of

fact and conclusions of law of the District Court. The

taxpayer had sold its operating assets in October, 1944,

and in August, 1945, adopted a resolution completely to

liquidate "as soon as its obligations are reasonably at an

end and the balance of its property disposed." In the

years 1945 and 1946, the income of the company con-

sisted solely of dividends from its stock, interest payments

on its bonds and rental from its real estate. It completed

distribution of assets in 1946 and claimed carry-back of

unused excess profits credit from 1945 and 1946 to 1943

and 1944, respectively. The exact amount of the credit

was to be determined by computation. The Government

contended that the taxpayer ceased business October 2,

1944, immediately following the sale of its transfer equip-

ment and that the distribution of the assets could then

have been made as completely and eflfectively as they
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were subsequently distributed in the years 1945 and 1946.

It attempted to have the court adopt its theory of the

intent of Congress in enacting- the legislation. The court

allowed the carry-back from 1945 and 1946, stating in

part as follows:

"The Court of Appeals of the Sixth Circuit, in the

case of United States v. Cummins, 166 Fed. (2d) 17

[48-1 USTC Par. 9176], makes two statements that

we thing are applicable to the consideration of this

case. Judge Simons said

—

" *It has been held from an early date that a tax-

payer has the legal right to decrease the amount of

what otherwise would be his taxes or altogether avoid

them by means which the law permits. U. S. v.

Isham, 17 Wall. 486, 506, 21 L. Ed. 728. The
principle was reaffirmed in Gregory v. Helvering,

293 U. S. 465, 55 S. Ct. 266, 79 L. Ed. 596 [35-1

USTC Par. 9043], 97 A. L. R. 1355, was recently

restated in Commissioner v. Tower, 327 U. S. 280,

66 S. Ct. 532, 90 L. Ed. 670, 164 A. L. R. 1135

[46-1 USTC Par. 9189], and has been applied in

numerous Circuit Court of Appeals cases.'

"The other statement referred to in the Cummins
opinion is

—

" The government may look upon actualities, and

upon determining that the form employed is unreal

may disregard the effect of the fiction upon tax lia-

bility. Higgins v. Smith, 308 U. S. 473, 60 S. Ct.

355, 84 L. Ed. 406 [40-1 USTC Par. 9160].'

"Looking at the actualities, as disclosed by the

agreed facts in this case, the A. H. Bowman Company
sold a major portion of its assets in October, 1944,

but took no legal steps evidencing the intention to

effect a legal dissolution until August, 1945. Actu-

ally, the period covered by its dissolution—from Oc-
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tober 19, 1944, when it sold its assets, until the final

dissolution—is not an unusually long period of time

for the dissolution of a corporation with assets com-

parable to the Bowman Company.

"In Section 727 of the Act, corporations within

any of seven classifications were specifically excepted.

"Plaintiff forcefully argues that had Congress in-

tended to exempt corporations in liquidation, it would

have added that class to its list of exemptions. Noth-

ing appears in the actualities presented in the liquida-

tion of this corporation to indicate that it was need-

lessly prolonged or purposely extended to take advan-

tage of a provision of the tax law, for which the

language of the Act did not give it ample authority.

"It is therefore concluded that plaintiff is entitled

to carry back to the tax years 1943 and 1944, the

credits accruing in the years 1945 and 1946."

In the case of Whitney Manufacturing Company

(June 21, 1950), 14 T. C. 1217, the court allowed the

carry-back of unused excess profits credit from 1943

and 1944. The taxpayer at the close of its fiscal year

ended March 31, 1941 had assets of approximately $940,-

000.00. On March 2, 1942, at the insistence of its cred-

itors, it sold all of its assets except a small company store

which it had operated for some time as an adjunct of

its textile business. The assets retained had a value of

about $35,000.00. In the operation of the store, the

taxpayer had a small gain in 1943, a small loss in 1944

and a larger loss of approximately $3,000.00 in 1945.

The store was sold in 1945. In its fiscal year ended

March 31, 1942, the taxpayer had earnings before taxes

of approximately $306,000.00. The taxpayer claimed ex-

cess profits credit carry-back from 1943 and 1944 to
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1942 and the court decided for the taxpayer, stating in

part as follows:

"What the petitioner did in 1942 was to sell its

principal assets and use the proceeds of the sale,

for the most part, to pay its creditors. It made no

liquidating distributions to its stockholders and took

no steps to dissolve. To the contrary, it intended to

continue and did continue its corporate existence and

what remained of its business for several years."

In referring to the Circuit Court decision in the case

of Weir Long Leaf Lumber Co., supra, the court stated:

"The court held that the benefits of the carry-back

provisions of section 710(c) are not to be denied

a corporation merely because it was in the process

of liquidation; that there must be a further inquiry

into the 'circumstances and stages' of the liquidation;

and that when the corporation is 'a corporation in

name and semblance only, without corporate sub-

stance and serving no real corporate purpose, it must,

though not formally dissolved, be treated as dissolved

de facto.' The rule as thus modified by the court

was applied in Gorman Lumber Sales Co., 12 T. C.

1184, and Winter & Co. (Indiana), 13 T. C 108."

The court found that although its principal business

and the business for which it had been organized was

discontinued in 1942, its corporate charter and all the

rights and privileges of incorporation were retained, con-

cluding :

"A case involving facts more closely resembling

those in the instant case is Bozvman v. Glenn, 84 Fed.

Supp. 200. There a corporation which sold the

major portion of its assets in October, 1944, but

continued its corporate existence and took no steps
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toward dissolution until October, 1945, was permitted

to carry back the unused excess profits credits origi-

nating in 1945 and 1946 to 1943 and 1944."

It seems surprising that carry-back of unused excess

profits credit was not allowed the petitioner in the present

case in view of the Whitney Manufacturing Company

decision. The matter of a corporation in process of liqui-

dation not being entitled to carry-back of unused excess

profits credit is a creation of the court not substantiated

by the statute. The court seems to adhere to form rather

than substance in the Whitney case, whereas in other

cases it seems to follow substance rather than form. In

the case of the present petitioner, it was not dissolved

either in form or substance in its fiscal year 1945.

The case of Roeser & Pendleton, Inc. (1950), 15 T. C.

966, concerns whether the Commissioner erred in annualiz-

ing the period from June 30, 1945 to February 28, 1946,

for the purpose of the unused excess profits credit to

carry back from the fiscal year ended June 30, 1946 to

the fiscal year ended June 30, 1945. The issue is different,

but in determining the issue, the court considered factors

determining the existence of a corporation and in that

respect it is similar and the argument used and adopted

by the Tax Court may be applied to the petitioner in the

present case. The Court stated in part as follows:

"In our opinion, the Wier Long Leaf Lumber Co.

case does not sustain the respondent's position. It

holds that the fact that a corporation is in liquidation

does not preclude it from being held a corporation

within the meaning of the statute, section 710(c)

(3) (A) of the Internal Revenue Code, providing

for unused excess profits tax credit carrybacks, and

though it held that if a liquidating corporation is
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one in name and substance only, without corporate

substance, and serving no real corporate purpose, it

should, though not formally dissolved, be treated as

dissolved de facto; nevertheless, in that case, as to

1943, as to which it was held that petitioner was
entitled to a carry-back, it was found that the peti-

tioner started the year with assets of nearly

$1,000,000, including $100,000 accounts receivable,

that its liquidation had just begun, and that it was

in form and fact a corporation winding up its busi-

ness and making some, though small, profits. It was

held that it was a going corporation for the whole

of that year. As to 1944 the excess profits credit

carry-back was denied because by the end of 1943

the liquidation had so far progressed that there was

no longer valid reason for delaying dissolution. * * *

United States v. Kingman, supra, in our opinion,

indicates the proper view here, for there the stock-

holders on April 3, 1943, had passed a resolution

that the corporation immediately go into liquidation,

just as was done in this case. The corporation con-

tinued in existence during the rest of the year and

had not at time of opinion yet been dissolved. Al-

though the only business done seems to have been

the pressing of claims to a tax refund of $26,778

and for postwar maturing bonds in the sum of

$2,667.90, with a possibility of the amount being

larger, the Court concluded that a corporation con-

tinued in existence, did not dissolve, and retained

valuable claims to United States bonds and tax re-

funds throughout the year and, therefore, correctly

made its returns on a 12 months' basis, so that the

Commissioner erred in annualizing credit against

excess profits taxes under section 711(a)(3). The
Court points out that Regulations 111, section 29.52-1

on this subject provides that a corporation having
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an existing during any portion of a taxable year is

required to make a return, and that: 'A corporation

is not in existence after it ceases business and dis-

solves, retaining no assets. * * * jf ^]^q corpo-

ration has valuable claims for which it will bring suit

during this period (i. e., after actual dissolution)

it has retained assets and it continues in existence.'

The Court concludes that under the regulation a

corporation does not go out of existence 'unless it

ceases business, dissolves and retains no valuable

claims on which it may sue after dissolution,' also

that under Regulations 112, section 35.71 l-(a)4 there

is a short taxable year if the period from the begin-

ning of its last accounting period 'to the date it

ceases operations and is dissolved, retaining no assets,

is a period of less than twelve months.'
"

The Kingman case, (C. A. 5, Nov. 4, 1948), 170 F. 2d

408, affirming United States District Court for the Middle

District of Georgia, and quoted with approval by the

court in the Roeser case, supra, concerns a corporation

which on April 3, 1943 passed a resolution providing,

inter alia, to immediately go into complete liquidation and

distribute to its sole stockholder all assets as shown by

the balance sheet subject to liabilities. Refund claims

for excess profits taxes under Section 722 and post war

bonds were not transferred in liquidation, otherwise the

resolution was at once carried into effect. The taxpayer

filed its returns for 1943 on a full year basis, but the

Commissioner sought to in effect close the taxable year

after three months and annualize the income, thus in-

creasing the income against which the excess profits

credit would apply. The court stated in part as follows:

<<* >ic * It is too plain for discussion that a

corporation's taxable year covers twelve months if
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it remains in existence, and that it does not under

this regulation go out of existence unless it ceases

business, dissolves and retains no valuable claims on

which it may sue after dissolution. * * * 'pj^g

argument of appellant that as the income ceased after

three months of the year the credits ought to be

proportionately cut down is a reasonable one, and

might prevail if we were making the law. Congress

and the Commissioner made the law and they have

so made it that 'annualization,' under Section 711

(a)(3) which applies only to short taxable years,

does not, under their definition of a short taxable

year, apply here."

In the case of Westover Co. (U. S. D. C, N. Dist.

Cal, June 22, 1951), 99 Fed. Supp. 488, the taxpayer

operated steel fabricating plants in California until Jan-

uary 31, 1945, at which time it sold 92% of its total

assets, retaining only securities and cash. Thereafter,

it redeemed all its stock other than that owned by one

stockholder and on January 31, 1947, it turned over its

assets to its sole stockholder. In April, 1945, taxpayer

joined with another corporation in the purchase of a

cattle ranch and as joint venturers engaged in the pur-

chase and sale of hvestock. Taxpayer claimed a carry-

back of unused excess profits credit for the fiscal years

ended January 31, 1946 and January 31, 1947, and ob-

tained refunds. Then the Commissioner issued a defi-

ciency letter disallowing the carry-backs on the basis that

after the sale of assets on January 31, 1945 and change

in operations, the taxpayer was essentially a ''new corpo-

ration" and as such not entitled to carry-back unused

excess profits credit. The court reviews Section 710 of

the Internal Revenue Code and several cases concerning
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the issue. In reviewing the Commissioner's position and

the theory upon which carry-back would not be allow-

able, the court states in part as follows:

"* * * However this may be, neither the statute

nor the cases apply such restrictions, and it is not

my prerogative, any more than the Commissioner's

to usurp the legislative role by reading into the law

reservations and conditions which the Congressional

Committee saw were needed yet postponed or de-

clined to enact. Judson Pacific, after sale of 92%
of its assets remained a 'corporation' within the

meaning of Section 710. * * *

"To recapitulate, the test of de facto corporate

existence is not the size of the activities but their

nature and purpose; not whether some other form

of business organization might have sufficed but

whether the form chosen was bona fide; not whether

the corporation might have dissolved earlier, but

whether during the period for which it is claiming

the carry-back it has engaged in corporate activities

so that its existence may not be disregarded."

In the case of Myers, et al., Trustees v. United States

(U. S. Dist Ct., E. Dist. Ark., W. Div., Jan. 7, 1952),

52-1 U. S. T. C. Sec. 66031, the taxpayer was engaged

in the business of manufacturing and selling cotton cloth.

On October 1, 1945, it sold its fixed assets, goods in

process and supplies to another corporation and there-

after ceased to manufacture cloth. After the sale, the

company continued in existence for the purpose of wind-

ing up its affairs until April 30, 1946, when its charter

was surrendered voluntarily. The continued existence of

the company after the sale was necessary and its cor-
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porate existence was not unreasonable or unduly pro-

longed. The company filed its return for the period

January 1, to April 30, 1946, and claimed excess profits

credit carry-back to 1945, as it had a loss for the period.

The Court held the company was engaged in an orderly,

necessary and expeditious liquidation of its affairs and

entitled to the carry-back.

In the case of /. C. Craig, as Liquidating Trustee for

Craig Furniture Co. (U. S. Dist. Ct., W. Dist. Wash.,

S. Div., Mar. 2, 1954), 54-1 U. S. T. C. Sec. 66073, the

taxpayer decided upon liquidation. An absolute condi-

tion for terminating corporate existence in the State of

Washington is a state certificate that all taxes have been

paid. This was received November 6, 1946, and a cer-

tificate of dissolution was issued by the State January 20,

1947. The corporation claimed carry-back of unused

excess profits credit from 1946 to 1944, but the Govern-

ment claimed the corporation had no existence after De-

cember 31, 1945, because it was in liquidation. The Court

allowed the carry-back, stating in part as follows:

"The Court is firmly impressed with the paramount

necessity of maintaining the domestic law of each

of the several states in its integrity.

"When this body of law of the State of Washing-

ton indicates that a corporation continues in existence

until dissolved under statutory procedure, this Court

is of opinion that such a purely domestic mandate

should not be warped from its purpose by the inci-

dence of federal tax regulations. The claim of gov-

ernment tax agents that thereby taxes can be escaped

by the action of the taxpayers is plausible but uncon-
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vincing. The Congress can fashion the appropriate

preventative device if this be true.

"The weight of federal authority, however, seems

to indicate a different conclusion. Following the

rationale of these cases, the Court finds the corpora-

tion was necessarily maintained in existence until

November 6, 1946. The cut-off date is then set De-

cember 1, 1946."

In California, a certificate is required (Corp. Code, Sec.

5201) from the Franchise Tax Commissioner that all

taxes imposed under the Bank and Corporation Franchise

Tax Law have been paid or secured. This was enacted

in 1947 and taken from Section 403c subdivision 1 of the

Civil Code, which was substantially the same and effec-

tive in 1944, 1945 and 1946. The petitioner was subject

to tax under the State Bank and Corporation Franchise

Tax Law.

The cases cited by the Tax Court in its opinion covering

this case have all been considered above ( IVicr Long Leaf

Lumber Co., Whitney Manufacturing Co.) except Rite

Way Products, Inc. (1949), 12 T. C. 475; Gorman Lum-

ber Sales Co. (1949), 12 T. C 1184; and Winter & Co.

(Ind., 1949), 13 T. C. 108. The Rite Way decision is

based upon the Tax Court cases of Wier Long Leaf Lum-

ber Co., 9 T. C. 990, and Mesaba-Cliffs Mining Co., 10

T. C. 1010, later reversed by circuit courts, so the decision

is not authority for the Tax Court's opinion.

In the Gorman case, a liquidation and dissolution of

petitioner was voted by its stockholders in August, 1944.
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Petitioner distributed practically all its assets and a trustee

in liquidation was appointed to receive the remaining as-

sets, etc. The Court found the petitioner "as a going

corporation, was engaged in necessary and orderly liquida-

tion not beyond the taxable year 1944, and when it en-

tered the next succeeding taxable year, 1945, only the

corporate shell was left, with continued existence for the

mere purpose of enabling the trustee in liquidation to

settle up its affairs; and, accordingly, for the purpose of

petitioner's claim for excess profits carry-back credit from

1945 under Section 710(c)(3)(A) of the Code, peti-

tioner must be regarded as de facto dissolved prior to

1945 and not entitled to the claimed credit." In the pres-

ent case, the corporation had no liquidating trustee but

continued under its officers for the purpose of orderly

liquidation. This continued during the fiscal year 1945,

and considering the matters pending during this period

the corporation was not de facto dissolved.

The case of Winter & Co. (Ind.), was a unique situa-

tion whereby the taxpayer was entirely controlled by a

parent company. It disposed of all its tangible property

and the Court found such intangible property as it had

was available at any time to the parent by mere book

entries. The case is distinguishable from the present case

on the facts.
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POINT III.

The Petitioner Was Not De Facto Dissolved on No-

vember 1, 1945, at the Beginning of the Fiscal

Year 1946 or at Any Time During the Fiscal

Year, Consequently It Is Entitled to a Carry-back

of Excess Profits Credit From That Year to the

Fiscal Year Ended October 31, 1944, Within the

Provisions of Section 710(c)(3) of the Internal

Revenue Code.

At the close of the taxable year ended October 31, 1945,

and on November 1, 1945, the beginning of the taxable

year ended October 31, 1946, the balance sheet of the

petitioner had the following items:

Assets

Cash $ 1,498.11

U, S. Treasury Obligations 13,172.23

Total $14,670.34

Liabilities

Accrued Expenses $ 25.35

Unrealized Profit on Excess

Profits Tax Bonds 3,172.23

Total 3,197.58

Capital

Capital Stock $100,000.00

Earned Surplus 661,472.76

Total $761,472.76

Less: Liquidation Account 750,000.00

Net Worth 11,472.76

I

Liabilities and Capital $14,670.34
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The balance sheet of the petitioner as set forth in the

preceding paragraph did not give complete information

concerning the financial condition of the taxpayer as

of November 1, 1945. Not reflected on the balance sheet

were claims for refund of excess profits taxes in the total

amount of $802,018.52 and deficiency of excess profits

tax determined by the Commissioner in the amount of

$262,907.50 for the years 1941, 1942 and 1943.

As of November 1, 1945, these claims for refund of

excess profits tax in the amount of $802,018.52 for the

years 1941, 1942 and 1943 were before the Tax Court by

a petition filed by the petitioner; also the deficiencies for

the same years were before the Tax Court by the peti-

tion. The claim for refund of excess profits tax in the

amount of $194,184.64 for the year 1944 was before the

Bureau of Internal Revenue.

During the fiscal year ended October 31, 1946, the

petitioner filed Federal income and excess profits tax

returns for the fiscal year ended October 31, 1945, show-

ing income and deductions as set forth heretofore.

In April, 1946, during the fiscal year ended October 31,

1946, petitioner received a notice of deficiency from the

respondent determining an excess profits tax deficiency

in the amount of $41,557.63. The notice also rejected

the petitioner's claim for refund of excess profits tax in

the amount of $185,066.65 for the fiscal year ended Oc-

tober 31, 1944. Petitioner prepared data for its attorney

to file a petition with the Tax Court protesting the de-
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ficiency and the disallowance of the claim for refund.

The petition was filed in July, 1946.

During the fiscal year ended October 31, 1946, the

petitioner was contesting by administrative procedure the

deficiencies for the years 1941, 1942 and 1943, which were

before the Tax Court by petition; also, it was prosecuting

its claims for refund for the years 1941, 1942 and 1943,

which were covered by the same petition.

In July, 1946, petitioner filed with the respondent

amendments to its claims for refund for the years 1941

to 1944, inclusive, which required the preparation of con-

siderable data. The document consisted of 55 pages, in

addition to extensive exhibits and tables of approximately

75 pages, all of which required a great amount of work

by the petitioner concerning its business history and in-

tensive review of its records in order to support and

substantiate the claims.

During the fiscal year ended October 31, 1946, it was

necessary for the petitioner to furnish data to Federal and

State agencies concerning prior years with respect to com-

pliance with income, social security, workmen's compensa-

tion and wage and hour laws.

The petitioner maintained books and records during the

fiscal year ended 1946. It received a $10,000.00 Govern-

ment bond in December, 1945, which it cashed. Its bal-

ance sheet as of October 31, 1946, shows the following:
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Assets

Cash $ 15,299.58

U. S. Treasury Obligations 10,000.00

Total $ 25,299.58

Liabilities

Accrued taxes $ 72.13

Accrued Expenses 21.25

Total 93.38

Capital

Capital Stock $100,000.00

Earned Surplus 675,206.20

Total $775,206.20

Less : Liquidation Account 750,000.00

Net Worth 25,206.20

Liabilities and Capital $ 25,299.58

The petitioner's income and deductions during the fiscal

year ended October 31, 1946, as shown on its Federal

income and excess profits tax returns filed after the close

of the year were as follows:

Gross Income
Fiscal Year Ended

Oct. 31,1946

Recoveries on bad debts $150.00

Refund of Calif, franchise tax 204.12

Total income $354.12

Deductions

California franchise tax $ 21.25

Net income or (loss) $332.87

[R. 101].
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Income tax in the amount of $72.13 was paid when the

return was filed January 15, 1947 [R. 101].

The excess profits tax return for the fiscal year 1946

showed excess profits net income of $182.87 and excess

profits credit based on income of $48,003.67 [R. 104,

104A].

All the law, adjudicated cases and argument set forth

heretofore with respect to the fiscal year ended October

31, 1945, apply also to the fiscal year ended October 31,

1946. Certainly the liquidation proceedings were not

unduly extended to include the period to October 31, 1946.

In addition to other matters, the petitioner has actively

and aggressively contested the deficiencies determined by

the respondent for the fiscal years 1941, 1942, 1943 and

1944 and prosecuted its claims for refund of excess profits

taxes, all of which has involved a great deal of efifort on

the part of the petitioner, for preparation of data for

Section 722 claims concern many details and are time

consuming, as indicated to some extent by the Tax Court

decision in this case, 20 T. C. 515 to 537. This prepara-

tion is not work for the attorney handling the case but

concerns the history and detailed transactions of the peti-

tioner over a period of years which only the petitioner

can provide. The attorney decides what information is

necessary, but it is up to the petitioner to go through

voluminous records and furnish it.

The petitioner had not during the fiscal year 1946 ob-

tained from the Franchise Tax Commissioner, State of

California, a certificate of satisfaction that all taxes had

been paid or secured. In fact, it could not do so as it had

taxable income during the year. Such a certificate was

necessary before it could file a certificate of dissolution

(Corp. Code, Sec. 5201).
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The statute permits carry-back of unused excess profits

credit for only two years and it is entirely probable that

Congress considered that this was not too long a period

even for a corporation in process of liquidation. Cer-

tainly, the statutory language is clear and such theory is

more logical than the strained attempt of the respondent

and the Tax Court in many cases to read into the clear

wording of the statute their theory as to what Congress

intended. Congress was aware that exemptions can be

provided as indicated by Section 727 of the Internal

Revenue Code in exempting certain corporations from the

excess profits tax and it could have exempted liquidating

corporations from the carry back of unused excess profits

credit if it had so intended.

Conclusion.

The decision of the Tax Court in this case erroneously

denies to the petitioner the carry-back of unused excess

profits credit from the fiscal year 1945 to the fiscal year

1943, and from the fiscal year 1946 to the fiscal year 1944.

The Court apparently did not consider all of the facts

which are believed to be important in the consideration of

the issue but, irrespective of this, it did have sufficient

facts to determine that the petitioner was not de facto

dissolved during the fiscal years ended October 31, 1945

and October 31, 1946, therefore, it should be entitled to

carry-back of its unused excess profits credit.

Respectfully submitted,

Todd W. Johnson,

Edward D. Robertson,

Attorneys for Petitioner,
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APPENDIX.

Internal Revenue Code (1939):

"Sec. 710. Imposition of Tax.

"(a) Imposition.

—

"(1) General Rule.—There shall be levied, collected,

and paid, for each taxable year, upon the adjusted excess-

profits net income, as defined in subsection (b), of every

corporation (except a corporation exempt under section

727) a tax equal to whichever of the following amounts

is the lesser:

^k «tc sic ^s ik stc sic sJf sic

"(b) Definition of Adjusted Excess Profits Net In-

come.—As used in this section, the term 'adjusted excess

profits net income' in the case of any taxable year means

the excess profits net income (as defined in section 711)

minus the sum of:

"(2) Excess Profits Credit.—The amount of the ex-

cess profits credit allowed under section 712; and

"(3) Unused Excess Profits Credit.—The amount of

the unused excess profits credit adjustment for the tax-

able year, computed in accordance with subsection (c).

"(c) Unused Excess Profits Credit Adjustment.

—

"(1) Computation of Unused Excess Profits Credit

Adjustment.—The unused excess profits credit adjust-

ment for any taxable year shall be the aggregate of the

unused excess profits credit carry-overs and unused excess

profits credit carry-backs to such taxable year.
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"(2) Definition of Unused Excess Profits Credit.

—

The term 'unused excess profits credit' means the excess,

if any, of the excess profits credit for any taxable year

be^^inninc^ after December 31, 1939, over the excess profits

net income for such taxable year, computed on the basis

of the excess profits credit applicable to such taxable year.

For such purpose the excess profits credit and the excess

profits net income for any taxable year beginning in

1 940 shall be computed under the law applicable to taxable

years beginning in 1941. The unused excess profits credit

for a taxable year of less than twelve months shall be

an amount which is such part of the unused excess profits

credit determined under the first sentence of this para-

graph as the number of days in the taxable year is of

the number of days in the twelve months ending with

the close of the taxable year. There shall be no unused

excess profits credit for a taxable year beginning after

December 31, 1946. The unused excess profits credit

for a taxable year beginning in 1946 and ending in

1947 shall be an amount which is such part of the unused

excess profits credit determined under the preceding pro-

visions of this paragraph as the number of days in such

taxable year prior to January 1, 1947, is of the total

number of days in such taxable year.

"(3) Amount of Unused Excess Profits Credit Carry-

Back and Carry-Over.

—

"(A) Unused Excess Profits Credit Carry-Back.—If

for any taxable year beginning after December 31, 1941,

the taxpayer has an unused excess profits credit, such

unused excess profits credit shall be an unused excess

profits credit carry-back for each of the two preceding
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taxable years, except that the carry-back in the case of

the first preceding taxable years shall be the excess, if

any, of the amount of such unused excess profits credit

over the adjusted excess profits net income for the second

preceding taxable year computed for such taxable year

(i) by determining the unused excess profits credit ad-

justment without regard to such unused excess profits

credit, and (ii) without the deduction of the specific ex-

emption provided in subsection (b)(1)."
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OPINION BELOW

The findings of fact and opinion of the Tax Court (R.

70-77) are reported in 20 T. C. 515.

JURISDICTION

Taxpayer's petition for review (R. 105-113) involves

deficiencies in federal excess profits taxes for the fiscal

years ended October 31, 3943, and October 31, 1944,

resulting from the denial of its claims for a carry back

of alleged unused excess profits credit from the years

ended October 31, 1945, and October 31, 1946, re-

spectively. Taxpayer filed corporation income tax and

excess profits tax returns for the fiscal years 1943, 1944,

(1)



1945, and 1946 with the Collector of Internal Revenue

for the Sixth District of California. (R. 9, 30.) On
Septeniher IS, 1944, and April 26, 1946, the Commis-

sioner of Internal Revenue mailed notices of deficiencies

to the taxpayer advising it of a deficiency in excess

profits taxes of $2;i2,437.25 for the fiscal year 1943, and

of $41,557.63 for the fiscal year 1944.' (R. 16-21, 35-43.)

Within 90 days thereafter, on December 11, 1944, and

July 17, 1946, taxpayer filed petitions for redetermina-

tion of the deficiencies under Section 275 of the Internal

Revenue Code. (R. 9-21, 30-43.) On March 16, 1954,

the Tax Court entered its decisions finding deficiencies

in excess profits taxes for the fiscal years 1943 and 1944

in the amounts of $217,423.07 and $36,738.21, respec-

tively.' (R. 77-78.) The case is brought to this Court

by a petition for review filed by the taxpayer on June

14, 1954. (R. 105-113.) The jurisdiction of this Court

is invoked under the provisions of Section 7482 of the

Internal Revenue Code of 1954.

QUESTION PRESENTED 3

Where all the stockholders consented to the dissolu-

tion of the taxpayer corporation on ^March 31, 1944, and

on April 1, 1944, there was a partial liquidation through

the distribution of all of taxpayer's assets excej^t small

amounts of cash and United States Treasury obliga-

tions, and, although taxpayer has not actively engaged

in the brewery business since that date, its entire

^ A portion of the deficiencies for both taxable years as determined

by the Commissioner and by tlie Tax Court result from issues otlier

than that involved in this appeal.

2 See footnote 1, supra.

^ In the Tax Court, other issues were presented as to which neither

the taxpayer nor the Commissioner has appealed.



activity being incident to winding up its affairs, no cer-

tificate of dissolution has ever been filed with the Cali-

fornia Secretary of State, did the Tax Court err in

finding that taxpayer was de facto dissolved as of No-

vember 1, 1944, and consequently is not entitled to a

carry back of alleged unused excess profits credit from

the fiscal years 1945 or 1946?

STATUTES AND REGULATIONS INVOLVED

The applicable statutes and Treasury Regulations

are set forth in the Appendix, infra.

STATEMENT

The pertinent facts as stipulated by the parties (R.

46-48), as found by the Tax Court (R. 70-77), and as

reflected in the testimony, pleadings, and exhibits may
be summarized as follows

:

Taxpayer was organized under the laws of the State

of California in 1932, as the Aztec Brewing Company.

Its principal place of business was in San Diego, Cali-

fornia, where it operated a brewery from June, 1933, to

March 31, 1944. It has not actively engaged in the

brewery business since March 31, 1944. On March 7,

1944, all of taxpayer's stockholders executed a writ-

ten consent stating their election to wind up and dis-

solve the corporation. On April 1, 1944, taxpayer dis-

tributed "* assets of the corporaiton in partial liquida-

tion, worth $750,000 in book value. (R. 48, 71-72.)

^ The president of the taxpayer corporation testified that this

distribution was to a partnership. (R. 79.) There is nothing further

in the record as to this partnership. However, the relationship

of the taxpayer corporation to the partnership was described by



During the fiscal years 1945 and 1946, taxpayer's

stockholders set aside a good i)art of the basement for

the corporation's voluminous records. (K. 88.) There

was a bank account in taxpayer's name during these

years, and its president and auditor performed various

services on its behalf, such as the preparation and filing

of federal and state returns, petitions to the Tax Court,

applications for relief under Section 722 of the Code,

and taking care of other matters relating to the winding

up of taxpayer's affairs. Taxpayer's officers received

no compensation and no salaries or wages were paid in

these fiscal years. Small collections were made on ac-

counts previously charged off by the taxpayer, and

minor expenses were incurred. (R. 73, Exs. M and N.)

the California Supreme Court in Gordon v. Aztec Brewing Co.,

33 Cal. 2d 514, 203 P. 2(1 522, as follows (p. 521)

:

There is no conflict in the evidence on this question. The
Aztec Brewing Company, a corporation, was organized in 1932

and thereafter engaged in the manufacture and sale of ABC
beer. In March, 1944, the company's structure was changed

to a partnership for tax reasons. All of the corporation's

property was transferred to the partnership and the business

continued as before, the partnership assuming without inter-

ruption the manufacturing, bottling and selling of ABC beer.

The partners were the same persons as the stockholders in the

corporation. They acquired and retained the same propor-

tional interest in the partnership as they had had in the cor-

porate stock. The president and vice-president of the corpora-

tion became general partners in the new partnership while the

other former stockholders became limited partners. The name,

Aztec Brewing Company, was retained and a license procured

to sell beer under that name. The partnership continued to

employ the same ]^crsonnel and use the same manufacturing

plant and offices. No changes were made in labels, packing

cases, letterheads or invoices. The corporation was not dis-

solved, however, but remained in existence to collect debts

owed it, continuing for a short time to use the offices of its

successor. Checks of the corporation and partnership were

differentiated by the addition of the words "corporation" or*a

partnership" after the name, Aztec Brewing Company.



Taxpayer's balance sheet as of March 31, 1944,

showed the following assets and liabilities (R. 64-65) :

March 31, 1944
Assets

Current assets

Cash on hand $ 11,476.72
Bank of America 554,791.02$ 566,267.74

Accounts Receivable—Customers 171 , 136. 19
Inventories at cost (finished stock and containers, beer in

storage, raw materials, supplies) 363,411 .05

Total Current Assets 1,100,814.98

Property plant and equipment

Plant and equipment 927,876. 15
Less Reserve for depreciation 541,415.73 386,460.42

Land 8,501 .29

Other assets 7,794.34
Deferred expenses (taxes, insurance, general expense) 33 , 733 . 86
Intangible assets

Organization expense 622 . 95
Trademarks 2,353.83 3,016.78

Total Assets 1,540,321.67

Liabilities

Current liabilities

Notes payable to vendors 18,937. 14
Accounts payable 29,730.50 48,667.64

Accrued liabilities

Salaries and wages 7,617.43
Social security and unemploy. taxes 14, 108.41
Other taxes 357,453.77 379,179.61

Total Current Liabilities 427,847.25
Other liabilities

Credit balances in former customers' ac-

counts 240. 85
Unrealized profit on excess profits tax bonds

(per Contra) 1,696.32 1,937.17

Capital stock 100,000.00
Surplus $584,591.42
Current year profits 425 , 945 . 83 1 , 010 , 537 . 25

Total Capital 1,110,537.25

Total Liabilities $1,540,321.67
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Taxpayer's balance sheets at the end of the fiscal

years 1944, 1945 and 1946 reflect the following- assets and

liabilities (R. G6)

:

October 31

Assets 1944 1945 194G

Cash $107,158.61 $ 1,498.11 $ 15,299.58

U. S. Treasury Obligations 143,172.23 13,172.23 10,000.00

Total Assets $250,330.84 $ 14,670.34 $ 25,299.58

Liabilities

Accrued taxes $ 13,050.36 . $ 72. 13

Accrued Expenses $ 25 . 35 2 1
.
25

Unrealized Profit on Excess Profits Tax
Bonds 3,172.23 3,172.23

Capital Stock $100,000.00 $100,000.00 $100,000.00
Earned Surplus 884.108.25 661,472.76 675,206.20

Sub-total $984,108.25 $761,472.76 $775,206.20

Less: Liquidation Account 750,000.00 750,000.00 750,000.00

Net Worth $234,108.25 $ 11,472.76 $ 25,206.20

Total Liabilities $250,330.84 $ 14,670.34 $ 25,299.58

The increase in net worth over the period October

31, 1945, to October 31, 1946, of $13,733.44, as shown

above, was derived as follows (R. 72)

:

Recoveries on had debts $ 1 50 . 00
Refund of California franchise tax 204 12

Postwar refunds of excess profits tax 13 , 472 70

Total additions $13,826.82

California franchise tax $ 21 . 25

Federal income tax 72 . 13

Total reductions $ 93.38

Net increase $13,733.44



Taxpayer's returns for the fiscal years 1944, 1945

and 1946 showed the following items of gross income

and deductions (R. 73, Ex. L)

:

Fiscal Year Ended October 31
1944 1945 1946

Gross profit from sales .$599 , 072 . 96
Interest on loans, notes, mortgages,

bonds, bank deposits, etc 339.64
Interest on U. S. Obligations 960.00 $ 582.00
Recoveries on bad debts 25 , 073 . 07 256 . 00 $ 150 . 00
Other income (refunds, discounts, &

misc.) 5,783.33
Refund of California franchise tax. . . 204.12
Gain from sale or exchange of capital

assets 81.30

Total income $631,310.30 $ 838.00 $ 354.12
Deductions

:

Capital stock tax $ $ 62.50 $
California franchise tax

_
12,621.34 21 .25

Collection fee on debt recoveries 30 . 00

Total deductions $329,306.66 $12,713.84 $ 21.25
Net income (or loss) $302,003.64 ($11,874.84) $ 332.87

Taxpayer's auditor received a letter from its attorney

dated January 4, 1946, reading in part as follows

(E. 74) :

It is also believed advisable to file a corporation

excess profits tax return for the year ended Octo-

ber 31, 1945, even though no tax is due for that

year in order to show a basis for claiming the bene-

fits of an unused excess profits credit carryback.

That return has been prepared and is enclosed here-

with in triplicate.

No certificate of dissolution has yet been filed on tax-

payer's behalf with the Secretary of State pursuant

to Section 5200, California Corporation Code.

On September 21, 1946, taxpayer's name was changed

to the ABC Brewing Corporation. (R. 72.)

The Tax Court found that on the facts taxpayer had

been de facto dissolved at the beginning of the fiscal
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year 1945, and consequently it held that taxpayer was

not entitled to a carry hack of alleged unused excess

profits credit from that year to the fiscal year 1943 or

from the fiscal year 194G to 1944. (R. 74-77.) From
that holding the taxpayer has appealed to this Court.

(R. 77-78, 105-112.)

SUMMARY OF ARGUMENT

The Tax Court did not err in disallowing the tax-

payer's claim for a carry hack of alleged unused excess

profits credit from the fiscal year 1945 to the year 1943,

and from the fiscal year 1946 to the year 1944. Section

710(c) of the Internal Revenue Code is a special relief

provision that was designed to correct hardship cases

by leveling the burden of excess profits taxes over a

five-year period of operations. Congress had no inten-

tion to grant carry backs in situations unrelated to

the purpose and intent of the statute.

While a corporation that has begun to liquidate is

not excluded from the carry back provisions of the

statute, a corporation that is in existence in name only,

without corporate substance, and which serves no busi-

ness purpose, must be treated as de facto dissolved and

a carry back necessarily denied.

The record fully supports the Tax Court's finding

that the tax]iaycr ceased all normal business activity

on April 1, 1944. Thereafter it made no sales, had no

inventory, owned no land, plant or equipment. It paid

no salaries or wages and its assets were all distributed

to the stockholders except for small amounts of cash

and United States Treasury obligations. Excess profits

tax returns were filed only as a basis for hypothetical

excess jirofits credit carry backs.

There is no merit to taxpayer's argument that it nee-
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essarily continued as a corporation to resolve tax dis-

putes with the Internal Revenue Service and to file tax

returns and prepare claims under Section 722 of the

Code. All these activities could have been completed

after formal dissolution. Under California law, a dis-

solved corporation continues in existence for the pur-

pose of winding up and its directors have full authority

to defend or prosecute actions. The Tax Court was

more than fair in allowing a carry back for a seven

months' period after the date on which the taxpayer

ceased to operate as a brewery. The taxpayer has

shown no valid reason for prolonging the existence of

the corporation and no reason for it except tax avoid-

ance. To permit a taxpayer to continue to carry back a

large excess profits credit simply by retaining its char-

ter and doing nothing is contrary to the purpose of Con-

gress in enacting the carry back provisions.

The taxpayer has failed to carry the burden of show-

ing its right to the claimed deduction. In the absence

of a showing that the Tax Court was clearly erroneous

in its finding that the taxpayer had de facto dissolved,

on which its denial of a carry back depends, its decision

should be affirmed.

ARGUMENT

A Corporation Which Has Been De Facto Dissolved Is Not

Entitled to Cari*y Back Excess Profits Credit Simply by Re-

taining Its Corporate Form While Engaging in No Activity

A. In General.

The excess profits tax statutes, which were applicable

through 1945 but repealed for subsequent years,^ im-

^ However, by Section 122(b) of the Revenue Act of 1945, c. 453,

59 stat. 556 (Appendix, infra), a cany back, if otherwise allow-

able, is permitted from a taxable year beginning before January
1, 1946.
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pose a tax of 95 percent on what is termed the "adjusted

excess profits net income." Section 710(a) and (b)

of the 1939 Internal Revenue Code (Appendix, infra).

To determine the amount of "adjusted excess profits

net income", the "excess profits net income" is deter-

mined by making certain adjustments to normal tax

net income and from the resulting figure is deducted

(1) a specific exemption; (2) an excess profits credit

(designed to exclude what are normal, as distinguished

from excess, profits of the taxable year) ; and (3) the

amount of the excess profits credit adjustment for the

taxable year, consisting of carry overs and carry backs

of unused excess profits credits for certain prior and

subsequent years. Sections 710(b) and (c) (Appen-

dix, infra), and 711(a), as added by Section 201 of

the Second Revenue Act of 1940, c. 757, 54 Stat. 974.

We are not here directly concerned either with tax-

payer's specific exemption or its excess profits credit

for the taxable years. The sole question in this case

deals with the taxpayer's right to the third deduction,

that i^ whether the Tax Court erred in disallowing the

taxpayer's claim for a carry back of alleged unused

excess profits credits from the fiscal year 1945 to the

year 1943, and from the fiscal year 1946 to the year 1944.

Section 710(b)(3) requires that the amount of the

unused excess profits credit adjustment for the taxable

year be computed "in accordance with subsection (c)."

Under subparagrapli (1) of subsection (c) tlic unused

excess profits credit adjustment for any taxable year

consists of the aggregate of unused excess profits

credit carry overs and carry backs to such taxable year.
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The carry backs are authorized by subparagraph (3)

(A) in the following language:

If for any taxable year beginning after Decem-

ber 31, 1941, the taxpayer has an unused excess

profits credit, such unused excess profits credit shall

be an unused excess profits credit carry-back for

each of the two preceding taxable years, * * *

B. Legislative History.

Section 710(c) of the 1939 Code is a special relief

provision designed to give relief in hardship cases by

leveling the burden of excess profits taxes over a period

not to exceed five consecutive tax years of a going con-

cern. The Excess Profits Tax Amendments of 1941,

c. 10, 55 Stat. 17, added special relief provisions to the

Excess Profits Act as originally enacted in 1940, allow-

ing corporations to carry forward any unused excess

profits credit into the two succeeding taxable years.

In describing these special relief provisions and the

carry forward. Congress said (S. Rep. No. 75, 77th

Cong., 1st Sess., p. 2 (1941-1 Cum. Bull. 564, 565) ; H.

Rep. No. 146, 77th Cong., 1st Sess., pp. 1-2 (1941-1 Cum.

Bull. 550-551)):

Experience with excess-profits taxes, both in the

United States and abroad, has demonstrated con-

clusively that relief in abnormal cases can not be

predicated on specific instances foreseeable at any

time. The unusual cases that are certain to arise

are so diverse in character and unpredictable that

relief provisions couched in other than general

and flexible terms are certain to prove inadequate.

For these reasons, the present legislation at-
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tempts to provide, both by specific terms and in

carefully guarded general terms, a set of flexible

rules which should alleviate at least the ])ulk of the

severe Imrdship cases which may arise. * * *

The bill affords relief in the following situations

:

1. It relieves the hardships which may be caused

by the sharply fluctuating earnings of many types

of companies, the activities of which are dependent

upon business cycles, by allowing unused excess-

profits credits to be carried over into the two suc-

ceeding taxable years, thereby tending to level off

the unusual effects due to rise and fall of income.

* * * [Italics supplied.]

The Revenue Act of 1942, c. 619, 56 Stat. 798, added

amendments to permit corporations also to carry this

Tinused credit back two years. The expressed purpose

of Congress in enacting the carry back provisions here

involved (Section 710(c)(3)(A)) was to afford relief

to corporations faced with the difficultios attendant

upon conversion to peacetime production. That the

provisions were intended to be limited to corporations

which were continuing their normal ])usiness activity

is demonstrated by S. Rep. No. 1631, 77th Cong., 2d

Sess., pp. 51-52 (1942-2 Cum. Bull. 504, 547), which

reads in part as follows

:

Many cori)orations will suffer substantially in i)e-

riods of declining profits, especially at the close of

a war economy in which their deductible expenses

have been held down to a bare minimum by priori-
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ties, rationing, labor shortages, and other factors

beyond the control of the taxpayer. * * *

* * * 4«- *

To afford relief to these hardship cases, where

maintenance and upkeep expenses, must, because

of wartime restrictions be deferred to peacetime

I/ears, your committee has provided a 2-year carry-

back of operating losses and of unused excess-prof-

its credit. This provision affords, in effect, the

same type of relief in periods of declining profits

which the present 2-year carry-forward of operat-

ing losses and unused excess-profits credits affords

in periods of increasing profits. [Italics supplied.]

It appears that the obvious purpose and intent of

Congress in enacting provisions for the carry back of

excess profits tax credit was to give relief to corpora-

tions faced with the difficulties attendant upon the pro-

jection of their normal business activities into the ensu-

ing peacetime era and that Congress did not intend the

excess profits tax credit carry back provisions to bene-

fit a corporation Avhich had ceased business and whose

continued existence served no business purpose.

Congress recognized the dangers involved in the

carry back provisions and sought to warn against the

very situation involved in this case. Congress observed.

in connection with the 1945 Revenue Act, c. 453, 59 Stat.

556, which repealed the excess profits tax but provided

for carry backs of unused excess profits tax credits from

1946 in certain circumstances, that (S. Rep. No. 655,

79th Cong., 1st Sess., p. 30 (1945 Cum. Bull. 621, 645)) :

There is danger that the operation of the unused

excess-profits credit carry-back provision, particu-
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larly in 1946, may make possible certain abuses.

These potential abuses might arise through various

devices or transactions entered into wholly or in

large part for the purpose of o])taining refunds

of wartime excess-profits taxes through unused

credit carry-backs, or through transactions having

the apparent effect of creating carry-back refunds

in siitiations unrelated to tlie purpose and intent

of the provisions allowing earry-hacks. While vari-

ous tax-avoidance scheyncs are already dealt with

either by express provision in the internal-revenue

laws or ihroufjh court decisions, your committee

will give further consideration to the necessity or

desirability of retroactive legislation in this con-

nection. [Italics supplied.]

C. The Tax Court correctly held that the taxpayer is not

entitled to a carry hack from the fiscal years 1945

and 1946 inasmuch as it had been de facto dis-

solved as of November 1, 1944.

It is well established that whether or not a taxpayer

corjioration is entitled to relief imder the carry back

provisions of Section 710(c)(3) of the Code must de-

pend upon whether the facts presented show that the

conditions against which Congress sought to relieve

actually obtained with respect to it. Wier Long Leaf

Jjumher Co. v. Commissioner, 173 F. 2d 549 (C.A. 5th)
;

Eastern Grain Elevator Corp. v. McGowan, 95 F. Supp.

40 (W.D. N.Y.) ; Justice Motor Corp. v. McGoivan, 97

F. Supp. 570 (W.D. N.Y.).

Taxi)ayer admits tliat if a corporation has legally

been dissolved there would be no excess profits credit

thereafi ci- subject to a carry back. (Br. 13.) Taxpayer
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argues that the language of Section 710(c) and of

Treasury Regulations 112, Section 35.710-3 (Appendix,

mfra), does not exclude corporations in liquidation

from the benefits of an unused excess profits credit

carry-back. (Br. 8.) The Tax Court, however, made
no holding and the Commissioner has never maintained

that simply because a corporation has begun to liqui-

date it is no longer entitled to a carry back.

The principle that is involved here is one which has

frequently been decided,—that a corporation that is in

existence in name only without corporate substance and

which serves no business purpose must be treated as

de facto dissolved and a carry back denied. Wier Long

Leaf Lumber Co. v. Commissioner, supra; Aluminum
Products Co, V. United States, 101 F. Supp. 373 (C.

Cls.) ; Eastern Grain Elevator Corp, v. McGowan, su-

pra; Wheeler Insulated Wire Co. v. Commissioner, 22

T. C. 380; Diamond A Cattle Co. v. Commissioner, 21

T. C. 1 ; Winter <& Co. (Indiana) v. Commissioner, 13

T. C. 108 ; Gorman Lumber Sales Co. v. Commissioner,

12 T. C. 1184 ; Rite-Way Products, Inc. v. Commissioner,

12 T. C. 475.

As stated in Gregory v. Ilelvering, 293 U. S. 465, 469,

where the Supreme Court held the creation of a corpo-

ration was "simply an operation having no business or

corporate purpose" under the circumstances of the

case, "the question for determination is whether what

was done, apart from the tax motive, was the thing

which the statute intended". It has been repeatedly

held under various provisions of the revenue laws that a

corporation remains a separate taxable entity only so

long as it serves a business purpose. Gregory v. Helver-

ing, supra; Burnet v. Commonwealth Imp. Co., 287 U. S.
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415; Moline Properties v. Commissioner, 319 U. S. 436.

A thorough analysis of the proposition may be found in

National Investors Corp. v. Hoey, 144 F. 2d 466 (C. A.

2d), where the Court of Appeals, after reviewing Su-

preme Court authoi'ities, stated (p. 468) :

to be a sei)arate jural person for purposes of taxa-

tion, a corporation nuist engage in some industrial,

commercial, or other activity besides avoiding taxa-

tion: in other words, that the term "corporation"

will be interpreted to mean a corporation which

does some "business" in the ordinary meaning ; and

that escai)ing taxation is not "business" in the or-

dinary meaning.

The facts of the National Investors Corp. case are of

interest here. In that case the corporate taxpayer had

created a new corporation and had transferred to it all

of the assets of the taxpayer's subsidiaries in return for

stock in the new corporation. When the stockholders

rejected the plan of unification in 1934, the taxpayer de-

cided to liquidate the corporation, and commenced the

liquidation on December 21, 1935. Liquidation was not

completed until 1936. The court stated (p. 46^8)

:

However, although the stipulation declares that the

"Plan" was submitted to the shareholders on De-

cember 20, 1934, and was rejected, it does not tell us

when the rejection took place, or why the plaintiff

waited for almost the whole year 1935 before liqui-

dating the company. * * *

The reason upon this record why we cannot accept

the value on that day is that, although the original

acquisition of the shai-es was a part of a "business"

activity, as well as their subsequent retention until
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the ''Plan" was rejected, as soon as that happened,

any continued retention of the securities longer

than tvas necessary for liquidation^ was not a ^' busi-

ness" activity, * * *. [Italics supplied.]

Nor is it of any significance that the Tax Court did

not expressly find that taxpayer's motive in prolonging

the liquidation was to avoid taxes. In Commissioner v.

National Carbide Corp., 167 F. 2d 304 (C. A. 2d), af-

firmed, 336 U. S. 442, the court stated (p. 306)

:

We think that the citation of Gregory v. Helvering,

as authority for this, meant that the subsidiary was

a ''sham" when it was not created or used for some

business purpose, * * *

* * * for it is not the presence of an accompany-

ing motive to escape taxation that is ever decisive,

but the absence of any motive which brings the

corporation within the group of those enterprises

which the word ordinarily includes.

See also Gregory v. Helvering, supra.

The record in this case makes clear that taxpayer did

not contiime its normal business activity during the

fiscal years 1945 and 1946. Taxpayer does not deny

that on March 7, 1944, all taxpayer's stockholders joined

in a resolution consenting to the dissolution and that

after April 1, 1944, taxpayer ceased to carry on a brew-

ery business. The Tax Court allowed a carry back up

to the end of October, 1944, but held that taxpayer had

de facto dissolved on November 1, 1944. After that date

and during the fiscal years 1945 and 1946, taxpayer had

no sales and therefore received no profit from sales. It

had no inventory. It likewise had no land, plant or
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equipment. All had been taken over by the partner-

ship when distribution in liquidation was made of nearly

all the taxpayer's assets. (R. 79 ; see footnote 4, supra.)

Taxpayer paid no salaries or wages after November 1,

1944. Its assets were reduced from $1,540,321.67 on

March 31, 1944, to $14,670.34 at the end of the fiscal

year 1945. After November 1, 1944, it had no accounts

receivable. Its only income was derived from interest

on United States Treasury obligations, recoveries on

bad debts, and a refund of California franchise tax.

The letter addressed to taxpayer's auditor from its at-

torney dated January 4, 1946, makes clear that the only

reason excess profits tax returns were filed for the fiscal

year 1945 was to show a basis for claiming an alleged

unused excess profits credit carry-back. (R. 73-74.)

Moreover, imder the California statutes, once the vol-

untary resolution to dissolve is passed by a corpora-

tion's stockholders it is thereafter prohibited from fur-

ther engaging in business except for matters incident to

winding up and the date of passing the resolution is

considered the time at which proceedings for winding

up commence. (California Corporations Code, Sees.

4600, 4604, 4605, Appendix infra.) Sections 5200 and

5201 of the California Corporations Code (Appendix,

infra) requiring that a certificate of winding u}) and

dissolution be filed contemplate the continuance of coi'-

porate existence "for the purpose of further winding

up if needed", and by Section 5400 of the California

Corporations Code (Appendix infra) the dissolved

corporation

nevertheless continues to exist for the i)urpose of

winding up its affairs, prosecuting and defending

actions by or against it, and enabling it to collect
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and discharge obligations, dispose of and convey

its property, and collect and divide its assets, but

not for the purpose of continuing business except so

far as necessary for the winding up thereof.

Actions or proceedings to which the dissolved corpora-

tion is a party do not abate by dissolution. (California

Corporations Code, Sec. 5401, Appendix, infra.) There

is thus no merit to taxpayer's contention that it could

not dissolve until tax controversies had been settled.

(Br. 15.)

The only argument advanced by the taxpayer to show

that it had not de facto dissolved on November 1, 1944,

is that controversies existed with the Internal Revenue

Service with respect to excess profits taxes and that it

necessarily had to file various tax returns and claims af-

ter November 1, 1944. It should be mentioned that the

taxjDayer has not always contended that it had continued

in existence after that date. See Gordon v. Aztec Brew-

ing Co., 33 Cal. 2d 514, 203 P. 2d 522.

In the instant case the Tax Court was more than fair

in allowing the taxpayer the benefits of a carry back

during a seven months' period after it ceased to operate

its business in which it could have easily completed all

normal corporate activities incident to winding up.

The same individuals were continuing to carry on an

identical business under another form which was not

subject to excess profits taxes, and no reason for disso-

lution appears in the record other than tax avoidance.

The preparation of tax returns and claims under Sec-

tion 722 could easily have been done after final dissolu-

tion. It should be noted that some of these returns were

admittedly unnecessary (K. 74), and that the Section
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722 claims have been denied.* The record does not dis-

close any reason for prolonging taxpayer's existence

without surrendering its charter other than the hope of

further tax benefits. There is nothing in the record to

warrant a finding that taxpayer retained its existence

and substance as well as form. To permit the taxpayer

here to continue to carry back a large excess profits

credit simply by retaining its charter and doing noth-

ing is totally contrary to the purpose of Congress in

enacting Section 710(c).

In the case of Wicr Long Leaf Lumber Co. v. Com-

missioner, supra, the facts involved were very similar

to the facts in the instant case. In that case, on Decem-

ber 19, 1943, the directors and stockholders adopted a

resolution to proceed promptly and in due order to

accomplish the dissolution of AVier Long Leaf Lumber

Company. By the end of 1942, the principal operating

assets had been disposed of and a large distribution in

liquidation had been made to the stockholders. Al-

though the operating assets had been substantially dis-

posed of in 1942, liquidation had not been formally

completed at the time of the hearing before the Tax

Court in May, 1946. On its 1943 and 1944 returns

the taxpayer stated its business as "in liquidation."

In that case (as in the instant case) the taxpayer intro-

duced no evidence to explain why the liquidation had

been prolonged despite the fact that the operating

assets had been disposed of and business operations had

in effect ceased in 1942. No reason was offered why

the cash on hand in 1943 and 1944 had not been distrib-

uted to the stockholders.

*' The portion of the Tax Court's opinion dealing with the dis-

allowance of the Section 722 clainiis forms i>art of the record in

this case boat is not included in the jirinted record.
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The Wier Long Leaf Lumber Company took the same

position as the taxpayer in the instant case is taking

and contended that it should be allowed to carry back

for each of the liquidation years 1943 and 194-1: an

amount which would eliminate all the taxes it had paid,

because the excess profits tax credit is computed on the

basis of average income for a period of years of normal

business activity. The Court of Appeals for the Fifth

Circuit held that taxpayer was entitled to an excess

profits credit carry back from 1943 but not from 1944.

In sustaining the Commissioner's position as to 1944

the court said (pp. 551, 553) :

* * * the fact of liquidation and the particu-

lar circumstances and stages of it are relevant to

the inquiry here, and * * * they may, indeed

must, be inquired into.

* * " if it appears that the corporation is a

corporation in name only, without corporate sub-

stance and serving no real corporate purpose, it

must, though not formally dissolved, be treated as

dissolved de facto.

* * * as to the year 1944 * * * the liqui-

dation had by the year's end progressed to the point

where there was no longer any valid reason for

delaying dissolution, and the corporation, though

not dissolved de jure, must be regarded, for the pur-

pose of its claim to excess profits carry back for

1944 as de foxto dissolved.

The court's holding in the Wier Long Leaf Lumher
Co. case, supra, that the taxpayer there was entitled to
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a carry back during the first year after it had com-

menced the liquidation of its operating assets, but not

during the second year thereafter, fully supports the

Commissioner's i)osition here that the taxpayer was

entitled to the carry back in neither the first nor the sec-

ond year after this taxpayer had fully liquidated its

operating assets. In the Wier fjong Leaf Lmnher Co.

case, supra, taxpayer entered the year 1943, in which it

was held to be entitled to a carry back, with assets worth

nearly a million dollars. These assets included more than

$100,000 of accounts receivable, which were directly

attributable, of course, to the operation of its regular

business, and its assets were subject to liabilities of

more than half a million dollars, also attributable to its

regular business. It had only just begun its liquida-

tion. On the other hand, the Wier Long Leaf Lumber

Comi^any entered 1944, the year in which it was held not

entitled to a cany back, with approximately $140,000

worth of assets and $8,000 worth of liabilities and the

court concluded that, since the corporation was without

substance and served no real corporate purpose, it must,

though not formally dissolved, be treated as dissolved

de facto. The court called attention to the Texas stat-

ute wliich provides that a corporation is continued for

three years after dissolution for the purpose of enabling

those charged with the duty to settle u]) its affairs.

In AIinuiuf(})i Products Co. v. lUitvd Sf<ffc.s, supra,

the Court of Claims iu deuyiug a carry ])ack to a per-

sonal holding company stated (p. 376)

:

We think that the mere fact that in a statute re-

lating to excess profits credits there is a reference

to domestic corporations, does not show a statutory

intention to allow every domestic cori)oration,
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whatever its nature and taxable status, to have an

excess profits credit.

In the Eastern Grain Elevator Corp. case, supra, the

District Court held that where a corporation 's liquida-

tion had progressed to the point where it was ended

except for certain matters tliat could have been ar-

ranged to be included in a plan of liquidation, a liquida-

tion period of only six months was allowable during

which the corporation was entitled to benefits of unused

excess profits credits for a carr}^ back. In that case the

certificate of dissolution was filed December 28, 1944,

and the court pointed out that by June 28, 1945, all the

matters then pending could have been adjusted during

the six months' period. There remained open (1) the

right of the corporation to a postwar refund and carry

back credit under the tax adjustment bill of 1945 which

had not yet become effective
; (2) setting up a fund of

stockholders against liability of unknown claimants;

and (3) the declaration of a final dividend. The court,

however, allowed no carry back after June 28, 1945.

The case of Wheeler Insulated Wire Co. v. Commis-

sioner, 22 T. C. 380, also involved a situation comparable

to that in the instant case. A Connecticut corporation,

which doubtless would have prospered had it gone on

conducting its business during the war years of 1944

and 1945, voluntarily transferred its business and as-

sets to an affiliated corporation leaving taxpayer with

no business, no substantial income, and no excess profits

net income. The Tax Court said (p. 384)

:

Congress had no reason or intention to allow a

corporation thus denuded of its business and busi-

ness assets to carry back unused excess profits
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credits to earlier years, during which it had excess

profits net income from its business, while that

business continued to earn excess profits net in-

come in the hands of a related corporation. Sec-

tion 710(c) should not be interpreted to give relief

where the conditions and the reasons for relief

which Congress had in mind do not exist. Diamond

A Cattle Co., supra, and cases there cited.

Again, in Diamond A Cattle Co. v. Commissioner, 21!

T. C. 1, a taxpayer was operating successfully in 1945

with prospects of profits in the future when it vol-

untarily dissolved, thus preventing itself from making

further sales. Its assets were transferred to the sole

stockholder in liquidation. The Tax Court held that

there was no justification for allowing a carry back since

Congress intended the credit to be carried back only

in cases where it was not needed in the tax year to off-

set normal earnings. It held that where the 1945 earn-

ings were not normally low but were reduced merely

by taxpayer's voluntary liquidation before the normal

earning cycle was completed, there was no reason for

api)lying the special i-elief provisions. As in this case

there was no hardship.

In ]] inter d: Co. (Indiana) \. Commissioner, 13 T. C.

108, the taxpayer had discontinued lis lousiness opera-

tions during the five-year cycle and had no earnings or

expenses as an operating company for the year in which

it claimed unused excess profits credit. The Tax Court

said (p. 117)

:

If a corporation to which the i)rovision for such

credit is ai)plicable should discontinue its operat-

ing functions after the lapse of a month, a year, or

I
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two years, within such applicable period, we think

it inconceivable that Congress intended that the

excess profits credit was to apply not only to the

operating years, but also to each of the remaining

nonoperating years of the maximum authorized

cycle. For if there is no production there can he no

excess profits income, potential or actual, and,

hence, no occasion for the authorization of an ex-

cess profits credit. It follows that if, under the

situation stated, no excess profits credit is allowable,

there coidd he no excess profits credit to carry hack.

[Italics supplied.]

Since the issue here is essentially one of fact, other

decisions seemingl}^ contra are all distinguishable on

their facts. The case of Mesaha-Cliffs Min. Co. v. Com-
missioner, 174 F. 2d 857 (C. A. 6th), on which taxpayer

relies (Br. 21, 32) was distinguished in the Eastern

Grain Elevator Corp. and Winter d; Co. cases, supra.

In the Mesaha case, there was no liquidation and the

taxpayer continued to function as a corporation and to

make sales of iron ore during the year from which a

carry back was allowed. Again, in Whitney Mfg. Co.

V. Commissioner, 14 T. C. 1217 (Br. 24, 26, 32), the Tax
Court found that the corporation had remained as a

going business without taking any steps to liquidate, the

sale of part of its assets being for the purpose of secur-

ing money to pay debts. The taxpayer also continued to

operate its business in the years from which a carry

back was allowed in Coca-Cola Bottling Co. of Sacra-

mento, Ltd. V. Commissioner, 19 T. C. 282, supplement-

ing 17 T. C. 101, affirmed on other grounds, suh nom.

Sellers v. Commissioner (C. A. 9th), January 4, 1955.
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The cases are likewise distinguishable on their facts

allowing" a cai'ry ])ack t'l'om the year in which a corpo-

ration engaged in nominal liquidation of remaining as-

sets after having disposed of all operating assets at

ami's length, (h'uifj, TruHtcc for Cndfj Furnitiire Co.

V. Squire (W. I). Wash.), decided Marcli 2, 1954 (1954

P-H, par. 72,444) ; Brainard v. Scojield (W. D. Tex.),

decided December 15, 195.3 (1953 P-H, par. 72,835);

Mfjcrs, Trustee for Monticello Cotton Mills v. United

States (E. D. Ark.), decided January 5, 1952 (1952

P-H, par. 72,338) ; Westover v. Smyth, 99 F. Supp. 488

(N. D. Cal.) ; Jos. Capps, Inc. v. United States, 86 F.

Supp. 712 (S. D. Cal.) ; Boivman v. Glenn, 84 F. Supp.

200 (N. D. Ky.), affirmed per curiam, 184 F. 2d 670

(C.A.eth).

The cases relied on by the taxpayer (Br. 26, 28) deal-

ing with annualization of income are not in point here.

United States v. Kingman, 170 F. 2d 408 (C. A. 5th)
;

and Roeser & Pendleton, Inc. v. Commissioner, 15 T. C.

966, affirmed on other grounds, suh nom. M-B-K Drill-

ing Co. V. Commissioner, 194 F. 2d 221 (C. A. 10th).

The allowance of a carry back deduction, like other

deductions, is a matter of legislative grace and the

burden rests on the taxpayer to show his right to the

deduction. Interstate Transit Lines v. Commissioner,

319 U. S. 590, rehearing denied, 320 U. S. 809. This the

taxpayer has failed to do. In the absence of a showing

that the Tax Court was clearly erroneous in its finding

that the taxpayer had de facto dissolved, on whicli the

denial of a carry back depends, its decision should be

affirmed. United States v. Real Estate Boards, 339

U. S. 485; United States v. G//psum Co., 333 U. S. 364,

rehearing denied, 333 U. S. 869.
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CONCLUSION

The decision of the Tax Court is correct and should be

affirmed.

Respectfully submitted,

H. Brian Holland,

Assistant Attorney General.

Ellis N. Slack,

Carolyn R. Just,

Special Assistants to the

Attorney General.

January, 1955.
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APPENDIX

Internal Revenue Code of 1939

:

Sec. 710 [As added by Sec. 201, Second Revenue

Act of 1940, c. 757, 54 Stat. 974]. Imposition of

Tax.

(a) [As amended by Sec. 201(a), Revenue Act

of 1941, c. 412, 55 Stat. 687, and Sec. 202, Revenue

Act of 1942, c. G19, :j(i Stat. 798] Imjumtion.—

(1) General Rule.—There shall be levied, col-

lected, and paid for each taxable year, upon the

adjusted excess-profits net income, as defined in

subsection (b), of every cori:)oration (except a

corporation exempt under section 727) a tax

equal to whichever of the following amounts is

the lesser:

(A) 90 per centum of the adjusted excess-

profits net income, or

(B) an amount which when added to the tax

im])Osed for the taxable year under Oha])ter 1

(other than section 102) equals 80 per centmn

of the corporation surtax net income, computed

under section 15 or Supplement G, as the case

may be, Ijut without regard to the credit ])ro-

vided in section 26(e) (relating to income sub-

ject to the tax imposed by this subchapter).

» * * * *

(b) Definition of Adjusted Excess Profits Net

Income.—As used in this section, the term "ad-

justed excess profits net income" in the case of any

taxable year means the excess profits net income

• as defined in section 711) minus the sum of:
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(1) [As amended by Sec. 205 (g), Revenue Act

of 1942, supra] Specific Exemption.—A specific

exemption of $5,000, and in the case of a mutual

insurance company (other than life or marine)

which is an interinsurer or reciprocal underwriter

a specific exemption of $50,000

;

(2) Excess Profits Credit.—The amount of the

excess profits credit allowed under Section 712 ; and

(3) [As amended by Sec. 2(a), Excess Profits

Tax Amendments of 19-41, c. 10, 55 Stat. 17, and

Sec. 204(a), Revenue Act of 1942, supra] Unused

Excess Profits Credit.—The amount of the unused

excess profits credit adjustment for the taxable

year computed in accordance with subsection (c).

(c) [As added by Sec. 2(b), Excess Profits Tax
Amendments of 1941, supra, and amended by Sec.

204(b), Revenue Act of 1942, sujyra] Unused Ex-

cess Profits Credit Adjustment.—
(1) Computation of unused excess profits

credit adjustment.—The unused excess profits

credit adjustment for any taxable year shall be

the aggregate of the unused excess profits credit

carry-overs and unused excess profits credit

carry-backs to such taxable year.

(2) Definition of unused excess profits credit.

—The term "unused excess profits credit" means

the excess, if any, of the excess profits credit for

any taxable year beginning after December 31,

1939, over the excess profits net income for such

taxable year, computed on the basis of the excess

profits credit applicable to such taxable year. For

such purpose the excess profits credit and the ex-

cess profits net income for any taxable year be-
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ginning in 1940 shall be computed under the law

applicable to taxable years beginning in 1941.

The unused excess profits credit for a taxable

year of less than twelve months shall be an

amount which is such part of the unused excess

profits credit determined under the first sentence

of this paragraph as the number of days in the

taxable year is of the number of days in the

twelve months ending with the close of the tax-

able year.

(3) Amount of unused excess profits credit

carry-hack and carry-over.—
(A) Unused Excess Profits Credit Carry-

Back.—If for any taxable year beginning af-

ter December 31, 1941, the taxi)ayer has an un-

used excess profits credit, such unused excess

profits credit shall be an unused excess profits

credit carry-back for each of tlie two i^recoding

taxable years, except tliat the carry-back in the

case of the first preceding taxable year shall be

the excess, if any, of the amount of such unused

excess profits credit over the adjusted excess

profits net income for the second preceding tax-

able year computed for such taxable year (i)

by determining the unused excess ])rofits credit

adjustment without regard to such unused ex-

cess profits credit, and (ii) without the deduc-

tion of the specific exemption i^rovided in sub-

section (b)(1).

(B) Vnused Excess Profits Credit Carry-

over.— * * *

(26 U. S. C. 1952 ed.. Sec. 710.)

I
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Sec. 712 [As added by Sec. 201, Second Revenue

Act of 1940, supra, and amended by Sec. 13, Excess

Profits Tax Amendments of 1941, supra.'] Excess

Profits Credit—Allowance.

(a) Domestic Corporations.—In the case of a do-

mestic corporation which was in existence before

January 1, 1940, the excess profits credit for any

taxable year shall be an amount computed under

section 713 or section 714, whichever amount re-

sults in the lesser tax under this subchapter for the

taxable year for which the tax under this subchap-

ter is being computed. In the case of all other do-

mestic corporations the excess profits credit for

any taxable year shall be an amount computed un-

der section 714. (For allowance of excess profits

credit in case of certain reorganizations of corpora-

tions, see section 741.)

(26 U. S. C. 1952 ed., Sec. 712.)

Sec. 713 [As added by Sec. 201, Second Revenue

Act of 1940, supra, and amended by Sec. 4(a), Ex-

cess Profits Tax Amendments of 1941, supra, and

Sec. 228(e) (2), Revenue Act of 1942, supra:\. Ex^

CESS Profits Credit—Based on Income.

(a) Amount of Excess Profits Credit.—The ex-

cess profits credit for any taxable year, computed

under this section, shall be

—

(1) Domestic corporations.—In the case of a

domestic corporation

—

(A) 95 per centum of the average base

period net income.
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(B) Plus 8 per centum of the net capital

addition as defined in subsection (g), or

(C) Minus 6 per centum of the net capital

reduction as defined in subsection (g).

* * at * It

(26 U. S. C. 1952 ed., Sec. 713.)

Revenue Act of 1945, c. 453, 59 Stat. 556

:

Sec. 122. Repeal of Excess Profits Tax in 1946.

(a) In General.—The provisions of subchapter

E of chapter 2 shall not apply to any taxable year

beginning after December 31, 1945.

(b) Carry-Backs from Years After 1945, Etc.—
Despite the ])rovisions of subsection (a) of this

section the provisions of subchapter E of chapter

2 shall remain in force for the purposes of the de-

termination of the taxes imposed by such subchap-

ter for taxable years beginning before January 1,

1946, sucli determination to be made as if subsection

(a) liad not been enacted but with the api)licati(m

of the amendments made by subsection (c) of this

section and section 131 of this Act.

Treasury l^egulations 112, })r()mulgated under the

Internal I\Vvenue Code:

Sec. 35.710-1 Scope of Ta.r.—The excess i)r()fits

tax is imposed upon the adjusted excess profits net

income of every corporation, both domestic and

foreign, for each income-tax taxable year beginning

after December 31, 1939, except certain corpora-

tions which are exempt. * * *
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Sec. 35.710-2 Measure of Tax.—The adjusted ex-

cess profits net income ui)on which is based the

excess profits tax for a taxable year is determined

by deducting from the excess profits net income

(determined under the provisions of section 711

apijlicable to such year) the sum of

:

Sec. 35.710-3. Unused Excess Profits Credit Ad-

justment.— (a) Unused excess profits credit.—The

unused excess profits credit for any taxable year

beginning after December 31, 1939, is the excess of

the excess profits credit for the taxable year over

the excess profits net income, if any, for such tax-

able year. * * *

(b) Unused excess profits credit adjustments.—
The unused excess profits credit adjustment is the

aggregate of the portions of the unused excess

profits credits for the two x^receding and two suc-

ceeding taxable years which are treated under sec-

tion 710 (c) (3) as unused excess profits credit

carry-overs and unused excess profits credit carry-

backs to the taxable year. Under the provisions of

section 710(c)(3) the unused excess profits credit

for any taxable year beginning on or after Janu-

ary 1, 1942, is carried back to each of the two pre-

ceding taxable years (not considering as a preced-

ing taxable year any taxable year beginning before

January 1, 1941) and forms part of the unused

excess profits credit adjustment for such preceding

taxable year. The unused excess profits credit for

any taxable year beginning after December 31,
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1939, to the extent it is not nsed as a carry-back,

is carried forward to the two succeeding taxable

years and forms ])art of the unused excess protits

credit adjustment for sucli of those succeeding tax-

able years as begin after December ^1, 1940. The

amount which is carried back or carried forward

is limited in the case of each sucli preceding or

succeeding taxable year to the portion of the un-

used excess profits credit which was not applied

against excess jirolits net income (either as part

of the excess profits ci'edit carry-over in the case

of a taxable year beginning in 1940 or as part of

the unused excess profits credit adjustment in the

case of a taxable year beginning after December

31, 1940) in determining the adjusted excess profits

net income for the taxable years, if any, before such

preceding or succeeding taxable year. The amount

of the unused excess profits credit which was so

applied is determined as follows: The adjusted ex-

cess profits net income is computed for each such

taxable year without the specific exemption of

$5,000 allowed by section 710(b)(1), and without

credit of any carry-over or carry-back from the tax-

able year in wliich such unused excess profits credit

arose or from any taxable year subsequent thereto.

The unused excess profits credit, which is a carry-

over or a carry-back to such taxable year, is con-

sidered to have been applied against the amount so

com])uted.

The entire unused excess profits credit for any

taxable year beginning after I)ecem])er 31, 1939,

hut not beginning after Decemlier 31, 1941, is car-

ried over to th(^ first succeeding taxable year. The

ff
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unused excess profits credit is carried over to the

second succeeding taxable year to the extent it ex-

ceeds the adjusted excess profits net income for the

first succeeding taxable year. For the purpose of

determining this excess, the adjusted excess profits

net income is computed without credit of the spe-

cific exemption of $5,000 allowed by section 710(b)

(1) and without credit of the carry-over from the

taxable year in which the unused excess profits

credit arose or of any carry-over or carry-back from

a taxable year subsequent thereto. The entire un-

used excess profits credit for any taxable year be-

ginning after December 31, 1941, is carried back to

the second preceding taxable year if such taxable

year began after December 31, 1940. If the second

l^receding taxable year began prior to January 1,

1941, the entire unused excess profits credit is car-

ried back to the first preceding taxable year, since

a taxable year beginning prior to January 1, 1941,

is not considered a "preceding taxable year" for

the purposes of section 710(c)(3), and no part

of the adjusted excess profits net income for such

a taxable year reduces the amount of the unused

excess profits credit for a taxable year beginning

after December 31, 1941, which may be carried back

or carried over to other taxable years. If the sec-

ond preceding taxable year began after December

31, 1940, the unused excess profits credit is carried

back to the first preceding taxable year to the ex-

tent it exceeds the adjusted excess profits net income

for the second preceding taxable year, such ad-

justed excess profits net income being computed

without credit of the specific exemption of $5,000
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and without credit of any carry-back from the tax-

able year in which the unused excess profits credit

arose. The unused excess profits credit is carried

over to the first succeeding taxable year to the ex-

tent that it exceeds the aggregate of the adjusted

excess profits net incomes for the two preceding

taxable years (computed for each such taxable year

without credit of the specific exemption of $5,000

and without credit of any carry-back from the tax-

able year in which such unused excess profits credit

arose or of any carry-back from a taxable year

subsequent thereto), not considering as a preced-

ing taxable year any taxaljle year beginning prior

to January 1, 1941. The unused excess profits

credit is carried over to the second succeeding tax-

able year to the extent that the unused excess prof-

its credit exceeds the aggregate of the adjusted

excess profits net income for the two preceding tax-

able years and for the first succeeding taxable year

(computed for each such taxable year without

credit of the specific exemption of $5,000 and with-

out credit of any carry-over or carry-back from the

taxable year in which the unused excess profits

credit arose or from any taxable year su))sequent

thereto), not considering as a preceding taxable

year any taxable year ])eginning prior to January

1, 1941.

Deering's California Corporations Code, Annotated

(1947 ed.) :

Sec. 4600. Khction by vote or covsienf of shnre-

holders or members. Any coriwration may elect to
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wind up its affairs and voluntarily dissolve by the

vote or written consent of shareholders or members

representing 50 percent or more of the voting

power.

Sec. 4604. When proceedings deemed to com-

mence. Voluntary proceedings for winding up the

corporation are deemed to commence upon the

adoption of the resolution of shareholders or direc-

tors of the corporation electing to wind up and

dissolve, or upon the filing with the corx:»oration of

the written consent of shareholders thereto. How-
ever, if such proceedings are instituted because of

the expiration of the term of corporate existence

or other dissolution of the corporation, the proceed-

ings for winding up are deemed to commence at

the date of termination of its corporate existence.

Sec. 4605. Cessation of business on commence-

ment of proceeding: Notice of commencement.

When a voluntary proceeding for winding up has

commenced, the corporation shall cease to carry on

business except to the extent necessary for the

beneficial winding up thereof. The directors forth-

with shall cause written notice of the commence-

ment of the proceeding for voluntary winding up

to be given by mail to all shareholders and to all

known creditors and claimants whose addresses ap-

pear on the records of the corporation.

Sec. 4800. Directors to act as hoard in voluntary

proceedings: Election of officers: Acts authorized

by majority of directors as binding. * * *

Sec. 4801. Same: Powers and duties of direc-

tors. The povv^ers and duties of the directors after

commencement of such ])roceedings include, but are
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not limited to, the following acts in the name and

on behalf of the cori)oration

:

(a) To elect officers and to employ agents and

attorneys to liquidate or wind up its affairs.

(b) To continue the conduct of the business in-

sofar as necessary for the disposal or winding up

thereof.

(c) To carry out contracts and collect, pay, com-

promise, and settle debts and claims for or against

the corporation.

(d) To defend suits brought against the cor-

poration.

(e) To sue, in the name of the corporation, for

all sums due or owing to the corporation or to re-

cover any of its property.

(f) To collect any amounts remaining unpaid

on subscriptions to shares or any overpayments or

unlawful distributions.

(g) To sell at public or private sale, exchange,

convey, or otherwise dispose of, all or any part of

the assets of the corporation, upon su(*li terms and

conditions and for sucli considerations as such

board deems reasonable or expedient, and to ex-

ecute bills of sale and deeds of conveyance in the

name of the corporation. If sale or exchange of

all or substantially all of the assets of a corporation

for profit is made for a consideration consisting in

whole or in part of shares, obligations, or securities

of another corporation, domestic or foreign, or any

consideration other than money, it shall be ap-

])roved or ratified by the vote or written consent of

holders of shares entitled to exercise a majority of
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the voting power of the corporation, either before

or after the action of the directors.

(h) In general, to make contracts and to do any

and all things in the name of the corporation which

may be proper or convenient for the purposes of

winding up, settling, and liquidating the affairs of

the corporation.

Sec. 5200. Certificate of tumding up an cT dis-

solution. When a corporation has been completely

wound up without court proceedings therefor, a

majority of the board of directors or trustees shall

sign a certificate of winding up and dissolution

which shall be verified by their affidavit stating, in

effect, that the matters set forth in the certificate

are true of their own knowledge. The certificate

shall state:

(a) That the corporation has been completely

wound up.

(b) Whether its known debts and liabilities have

been actually paid, or adequately provided for, or

paid as far as its assets permitted, or that it has

incurred no known debts or liabilities, as the case

may be. If there are known debts and liabilities

for pajrment of which adequate provision has been

made, the certificate shall state what provision has

been made, setting forth the name and address of

the corporation, person, or governmental agency

that has assumed or guaranteed the payment, or

the name and address of the depositary with which

deposit has been made, or such other information

as may be necessary to enable the creditor or other

person to whom payment is to be made to appear

and claim payment of the debt or liability.



40

(c) Whether its known assets have been dis-

tributed to shareholders or nienil)ers, or wholly ap-

l)lied on account of its debts and liabilities, or that

it acquired no known assets, as the case may be.

Sec. 5201. Same: Filirifjs tcith Secretary of State

and county clerk: Prerequisite sliowinfj of satifi-

faction of fa.rcs. The certificate of winding up and

dissolution sliall be filed in the office of the Secre-

tary of State, and thereupon corporate existence

shall cease except for the purpose of further wind-

mii; u]) if needed. However, before any corporation

taxed under the Bank and (Corporation Franchise

Tax Law may file a certificate of winding up and

dissolution it shall file or cause to be filed witli the

Secretary of State the certificate of satisfaction of

the Franchise Tax Commissioner that all taxes im-

posed under the Bank and Corporation Franchise

Tax Law have been paid or secured.

A copy of the certificate of winding up and dis-

solution, certified by the Secretaiy of State, shall

be filed in the office of the county clerk of the county

in which the principal office of the corporation is

located.

Sec. 5400. Continued existence of dissolved cor-

porations: Purposes for continued existence. A
corporation which is dissolved by the expiration of

its term of existence, by forfeiture of existence by

order of court, or otherwise, nevertheless contimies

to exist for the jnirpose of winding up its affairs,

prosecuting and defending actions by or against it,

and enabling it to collect and discharge obligations,

dispose of and convey its property, and collect and
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divide its assets, but not for the purpose of con-

tinuing business except so far as necessary for the

winding up thereof.

Sec. 5401. Abatement of actions. No action or

proceeding to which a corporation is a party abates

by the dissohition of the corporation or by reason

or proceedings for dissolution and winding up

thereof.
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Statement.

Briefs already filed by the petitioner and respondent

set forth the law and facts involved herein, the Petitioner's

Brief setting forth facts in addition to those found by the

trial court.

In presenting the question on page 2 of his brief, the

respondent states that on April 1, 1944, there was a dis-

tribution of all of taxpayer's assets except small amounts

of cash and United States Treasury obligations. How-

ever, the facts show that on May 18, 1944, the petitioner

had cash totaling $416,387.55 which was slightly more

than 73% of the cash totaling $566,267.74 on hand March

31, 1944, and there apparently were no Treasury obliga-

tions as assets on the latter date [R. 52, 64].
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ARGUMENT.

The heading of respondent's "Argument" on page 9

concerns a corporation which has been de facto dissolved

and engaging in no activity, whereas the petitioner con-

tended in its brief that it was not de facto dissolved and

did engage in activity during the fiscal years 1945 and

1946.

However, the brief of the respondent in general indi-

cates that he seeks to sustain his position and the hold-

ing of the trial court upon the following basis : ( 1 ) That

it was not the intent of Congress to grant a carryback of

unused excess profits credit under circumstances of a

partial distribution and other facts such as are present

in this case, and (2) that the Tax Court correctly held

that the petitioner was de facto dissolved, therefore not

entitled to carry back of unused excess profits credit from

the fiscal years 1945 and 1946.

In this Reply Brief, petitioner will follow the sequence

of respondent's brief as nearly as possible in endeavoring

to show the unsoundness of respondent's arguments.

A. The Intent of Congress Is Best Determined by
the Clear and Unambiguous Words of Its Statute

and Its Committee Reports Do Not Necessarily

Indicate an Intent to Prohibit a Carryback of

Unused Excess Profits Credit in a Case Such as

the Petitioner's.

The respondent does not contend, nor can it reasonably

do so, that the words of the statute are uncertain, am-

biguous or otherwise not clear in their statements. The

words of the statute, as set forth in the Appendix of

Petitioner's Brief include and do not exclude the petitioner
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from the use of the carryback of unused excess profits

credit from 1945 and 1946. However, the respondent seeks

for sources outside the statute to qualify the words of

the statute.

The statement of the respondent on page 1 1 of its brief

preceding its quotation on pages 11 and 12 from Com-

mittee Reports concerning excess profits tax amendments

of 1941 would indicate that the quotation refers only to

the amendment to Section 710(c) of the Internal Revenue

Code whereby it was provided that unused excess profits

credit could be carried forward for two years. This is

not correct, for a reading of the bill shows that the quota-

tion is a general statement concerning the bill, and the

bill amends several sections of the Code, including Sections

711, 713, 721 and 722. The Report cites seven situations

in which the bill affords relief. The first situation stated

by the Report is quoted in respondent's brief on page 12

and refers to the provision allowing the carry forward of

unused excess profits credit. The fact that the statute in

1941 concerning the carry forward provisions and the

statute in 1942 concerning the carryback provisions in-

cludes this so-called relief, and it is so referred to in the

Committee Reports, does not mean that Congress intended

that the statutes should not include corporations in process

of liquidation, or it could have so stated in the statute or

in the reports. Congress cannot be expected to pinpoint

in its Reports all situations its statutes will cover, but if it

desires restrictions upon the wording of the statute, it

could so state either in the statute, as it does by Section

727 in exempting certain corporations from excess profits

tax, or reports and, in this case, it makes no restrictions

even in the reports.



On pages 13 and 14 of its brief, respondent quotes from

a Committee Report concerning the Revenue Act of 1945

which repealed the excess profits tax. This Act provided

that the excess profits tax should not be applicable with

respect to any taxable year beginning after December 31,

1945, but provided that an unused excess profits credit

could be computed for any taxable period in 1946 and

carried back. In other words, a taxpayer on a calendar year

basis had no excess profits tax for the calendar year 1946,

but it could compute its excess profits net income and ex-

cess profits credit for 1946 just as though it were liable

for excess profits tax, and any unused excess profits credit

could be carried back to 1944 or 1945. This apparently

was considered unusual and it was thought there might

be some "abuses." However, we do not know what Con-

gress had in mind in referring to "abuses" in its Reports,

and the situation does not apply to the petitioner.

In quoting from the Committee Reports, the respondent

places "tax avoidance schemes" and "through court de-

cisions" in italics as though they refer to the petitioner.

However, the present case has never been shown to be a

tax avoidance scheme nor, at the time the Committee Re-

port was written on October 23, 1945, were there any

court decisions with respect to the Excess Profits Tax Act

concerning the carryback of unused excess profits credit

of a corporation in process of liquidation. Therefore, the

report did not refer to a situation similar to this case.

At the time of the enactment of the carryback provi-

sions in 1942, the excess profits credit was not new to

Congress or to the Treasury officials who were assisting

with legislation. The Excess Profits Tax was first enacted

with the Second Revenue Act of 1940. In referring to the
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excess profits credit as set forth in the original enactment,

the Committee of Conference stated as follows in its re-

port:

''It is understood that the Treasury and members

of the staff of the Joint Committee on Internal Rev-

enue Taxation will study the operation of this limited

carryover, with a view to its possible extension or

modification, and will report to the appropriate com-

mittees on the subject as soon as possible" (1940-2

C B. 548, 551.)

This statement by the Committee of Conference was

referred to by the House Committee on Ways and Means

in its report concerning the excess profits tax amend-

ments of 1941 which provided for the carryover of unused

excess profits credit for two years, and after such refer-

ence it stated

:

"Pursuant to those instructions, the Treasury and

the staff of the Joint Committee made further studies

and have reported their findings to your committee,

which findings furnish the basis for the present legis-

lation." (1941-1 C. B. 550.)

The provisions for carryback of unused excess profits

credit was provided by the Revenue Act of 1942. The

Congress and Treasury officials thus had adequate time

to provide a statute with clear and unambiguous words and

meaning, which was done. Furthermore, the Treasury in

its Regulations never sought to enlarge or restrict the

clear meaning of the statute.

In enacting the Excess Profits Tax Act of 1950, Con-

gress provided by Section 435(e) for determining the un-

used excess profits credit of a corporation for the taxable

year in which the taxpayer completes the distribution of



substantially all of its assets in liquidation. The Senate

made this provision by amendment to the House bill,

and the Report of the Committee of Finance makes the

following simple statement concerning the amendment

:

"An unused excess-profits credit cannot be carried

back from a period after a corporation has distributed

substantially all of its assets." (1951-1 C. B. 240,

259.)

Had Congress intended the excess profits tax statute

as enacted by the Second Revenue Act of 1940 to similarly

provide for corporations in liquidation, it would have

done so either by the original enactment or by one of

the many amendments thereto.

There are sufficient statutes which are ambiguous, where

we must necessarily rely upon Committee Reports for the

intended meaning without permitting the Government or

taxpayers to resort to Committee Reports and reading

them into the clear and unambiguous wording of a statute.

If Congress intended other than the clear meaning as ex-

pressed in the statute, it could be expressed by statute,

and if the Commissioner is not satisfied with a statute he

may attempt to enlarge the statute by regulations which

he has done in some cases, or he may attempt to obtain

an amendment to the statute. It would appear that any

change to the clear and unambiguous wording of a statute

is a matter for legislation and not for court decision.

If the courts go beyond the statute when the words

are clear and certain, then neither the Government nor
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taxpayers can be certain of relying upon words actually

used and the courts will encourage the Government and

taxpayers to litigate those statutes which are clear in

their wording by seeking to show by Committee Reports

and testimony of witnesses before the Committees (as

is often done when a statute is not clear) what may have

been intended by Congress. In the final analysis, when

Congress uses clear and unambiguous language there

should be no question as to any intent contrary to the

wording. The courts will benefit and they will help Con-

gress, Government and the taxpayers if they educate liti-

gants to expect that clear and unambiguous statutes will

be interpreted as they are written.

In the case of Aluminum Products Company v. United

States, infra, the court referred to the decisions of the

appellate courts in the cases of Wier Long Leaf Lumber

Company v. Commissioner, infra, and Mesaba Cliffs Min-

ing Company v. Commissioner (1949), 174 F. 2d 857,

and states as follows:

"In both cases the courts held that the statute

was so plain and unambiguous in giving the privilege

claimed to the 'taxpayer' and the 'corporation,' that

it was not permissible to go behind the words of the

statute and restrict its meaning to some narrower pur-

pose than its words expressed."



B. The Taxpayer Was Not De Facto Dissolved on

11/1/44 as Held by the Tax Court nor Was It

De Facto Dissolved in 11/1/45 or at Any Time
During the Fiscal Year Ended October 31, 1946;

Therefore the Taxpayer Is Entitled to Carryback

of Unused Excess Profits Credit From the Fiscal

Years 1945 and 1946.

The cases cited by the respondent in his brief which

were considered in the Petitioner's Brief will not be recon-

sidered in this Reply Brief; however, other cases cited

by the respondent will be considered to the extent that

they appear to be pertinent to the case of the petitioner.

The case of Eastern Grain Elevator Corp. v. McGowan

(1950), 95 Fed. Siipp. 40 (W. D. N. Y.), is cited on page

14 of the Respondent's Brief and is referred to more

fully on page 23 of the brief. On December 28, 1944, the

stockholders of the corporation adopted a resolution pro-

viding for a liquidation of the corporation within a year

and took action looking to such dissolution. The corpora-

tion claimed that its liquidation period extended from

January 1, 1945 to December 3, 1945 and that it was en-

titled to the benefits of the unused excess profits credit

carryback provisions during such dissolution. The corpora-

tion had paid a deficiency of excess profits tax for the

year 1944 under protest and sought to recover the amount.

The court quoted the unused excess profits credit carry-

back section, and stated in part as follows

:

"* * * The question is whether such section

applies to a corporation while liquidating. Only a

question of law is presented.

"It has repeatedly been held that a corporation does

not cease to exist because it 'has * * ceased to
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carry on business for which it was chartered.' Lucas

V. Swan, 67 F. 2d 106. 'The existence of a corpora-

tion, however, does not terminate until it is legally

dissolved in accordance with the law of its creation,'

Commissioner of Int. Rev. v. Allegheny Broad. Corp.,

179 F. 2d 844; Wier Long Leaf Lumber Co. v. Com-
missioner, 173 F. 2d 549; Jaffee v. Commissioner, 45

F. 2d 679; United States v. Garfunkel, 52 F. 2d 727

Metropolitan Tel. & Tel. Co. v. Met. Tel. & Tel. Co.

156 A. D. (N. Y.) ; Fletcher CYC Corporations, Vol

16, sees. 7999 and 8013 ; Brock v. Poor, 216 N. Y. 387

Sec. 29.52-1 of Reg. Ill; Sec. 105 N. Y. Stock Corp

387.

"Defendant asserts that under no state of facts,

while a company is liquidating, can it be allowed an

excess profits credit to carry-back in reduction of

its excess profits credits carry-back in reduction of

[sic^ its excess profits taxes in an operating year.

Rather it claims that the corporation having ceased

operations in 1944, having instituted proceedings look-

ing to dissolution procedure, and being in a liquid

financial position, was no longer a corporation serv-

ing a real corporate purpose and that it must be

treated as de facto dissolved at the end of 1944."

This appears to refute the respondent's statement on

page 15 of his brief that "the Commissioner has never

maintained that simply because a corporation has begun to

liquidate it is no longer entitled to a carry back."

The court then refers to the case of Wier Long Leaf

Lumber Company v. Commissioner (1949), 173 F. 2d 549,

and quotes from that case "that the fact of liquidation

and the particular circumstances and stages of it are

relevant to the inquiry here, and that they may, indeed

must, be inquired into."
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On or shortly after 12/28/44, the corporation mailed

to the Secretary of State for New York its Certificate of

Dissolution. This could not be filed by the Secretary until

the consent of the State Tax Commission was obtained.

Under New York law, a corporation may be dissolved

by filing a Certificate of Dissolution with the Secretary

with the proviso that it should not be filed by him unless

the consent of the Tax Commission is first obtained.

(California law is similar. Corporations Code, Sec. 5201.)

The consent of the State Tax Commission was withheld

until the corporation submitted its 1944 franchise tax

return and the proposed return for the period from Jan-

uary 1, 1945 to December, 1945, the proposed period for

dissolution. The Commission further required submission

of further information regarding the results of audits of

all prior Federal income tax returns of the corporation.

By April 5, 1945, the corporation's state franchise tax

had been determined and paid. Apparently, the consent of

the State Tax Commission was issued and the Certificate

of Dissolution was filed on April 18, 1945. The cor-

poration was then required to publish a copy of its Certifi-

cate of Dissolution and giving all creditors until June

15, 1945 to file claims. On June 28, 1945, the corporation

made a second distribution which left the balance sheet

showing $143,988.90. The court then states as follows:

<'* * * At that time all of plaintiflf's accounts

had been settled and its miscellaneous assets disposed

of.

"On June 28, 1945, the dissolution proceedings were

practically ready for the wind up. Only three matters

remained unended : ( 1 ) The tax adjustment bill of

1945 had not become eflfective, and this concerned

the right of corporations to post-war refunds and
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carry-back credits; (2) setting- up a fund by the

stockholders against liabihty of unknown claimants;

and (3) declaration of a final dividend of the $143,-

998.90. Provisions for the adjustment of all of these

matters could have been made on or prior to June 28,

1945."

The court found that the corporation's liquidation period

on June 28, 1945 had progressed to that point where it

was ended save for certain matters that could then have

been arranged to be included in a plan of liquidation as

of that date.

Under the authority of the Eastern Grain decision,

supra, we sincerely believe the petitioner was not de facto

dissolved and is entitled to carry back unused excess

profits credit from the fiscal years 1945 and 1946. In the

Eastern Grain case, the Certificate of Dissolution was

filed by June 28, 1945, and the State Tax Commission had

consented to the filing. Of the three matters "unended" on

that date, one concerned the Tax Adjustment Bill of 1945,

and this could not have much significance as of that date

for it was not approved until July 31, 1945 (1945 C. B.

532, 539) and the Committee Reports on the bill are

dated July 2, 1945 and July 12, 1945. (1945 C. B. 566,

592.) The other two matters are very minor.

The Statute of California (effective for dissolution of

the petitioner) follows very closely the New York Statute

(effective for Eastern Grain). The Statement of Facts

set forth in the petitioner's brief, and particularly the

additional facts set forth on pages 8 to 12, inclusive,

thereof, show the many matters pending for the petitioner

during the fiscal years 1945 and 1946. It is believed the

California Franchise Tax Commissioner would have re-
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fused to issue a Certificate of Satisfaction that all taxes

had been paid or secured as required by Section 5201

of the Corporation Code (Resp. Br., p. 40) until it had

made adjustments similar to adjustments made by the

Federal Government and had received or been secured

for the tax. It was not until April 26, 1946. that the

Federal Government issued its adjustments for the fiscal

year 1944 and these adjustments were such as would

increase the State franchise tax liability [R. 35, 37].

Furthermore, the petitioner had net income for its fiscal

year 1946 for which it was liable for State franchise tax

and the return was due February 15, 1947 [R. 101].

The case of Justice Motor Corporation v. McGowan

(1951), 97 Fed. Supp. 570 (W. D. N. Y.), is cited by

the respondent on page 14 of his brief and is also favorable

to the petitioner. It was decided approximately five months

after the Eastern Grain decision, supra, and the same

judge wrote the opinion. The corporation's business was

terminated some time prior to October 20, 1942 and on

October 20, 1942, it gave up the building space, office,

garage, show room and discharged its employees. At a

corporate meeting on October 23, 1942. liquidating trus-

tees were chosen to wind up its affairs. During 1943, the

trustees received income totaling $1,757.87 and paid out

$1,955.03. On October 31, 1942 the trustees made distri-

bution in liquidation of $80,000.00. On October 20, 1942

there was an action pending in the Supreme Court of

the State of New York against the corporation to recover

approximately $5,000.00, and on December 9, 1943 judg-

ment was entered dismissing the action. There existed at

the time several similar possible claims aggregating in all

about $50,000.00. Between December 9 and December 31,
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1943 a further liquidation dividend of $60,000.00 was paid.

The court, in allowing the carryback from 1943, stated in

part as follows

:

"There is no question under certain circumstances

that a corporation will be entitled to a benefit in that

respect. It has been so held in many cases. While

there is authority for contrary holding, this is much

outweighed by a substantial majority of the opinions.

Whether the party while cleaning up the affairs of

dissolution is entitled to this credit depends on the

facts in each individual case. Eastern Grain Elevator

Corp. V. McGowan, 95 Fed. Supp. 40.

"Although the period of time taken for the dissolu-

tion, from October 20, 1942, to December 31, 1943,

was in excess of a year, when it is considered that

most of the delay was caused by the Martyr action,

which was disposed of with reasonable promptness,

and the fright that other similar actions might be

instituted, it was not an unusually long time for

dissolution of the corporation. Bowman v. Glenn, 84

Fed. Supp. 200, affirmed 184 F. 2d 670."

The petitioner also had important matters pending dur-

ing the fiscal years 1945 and 1946 in the nature of tax

lawsuits which made it most desirable and, we believe,

necessary to continue the corporation. The undetermined

tax matter and pending litigation in connection therewith

concerning the petitioner during the fiscal years 1945 and

1946 were just as important as the litigation in the Justice

Motor case, supra. Certainly, in view of the pending mat-

ters and the action by the petitioner in connection there-

with and the relation of such matters to the obtaining

of a State tax clearance for the purpose of dissolution,
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the petitioner was not de facto dissolved during the fiscal

years 1945 and 1946.

In the case of Aluminum Products Company v. United

States (Ct. Cls. 1951), 101 Fed. Supp. 373, cited by

the respondent on page 15 of his brief, and quoted on

pages 22 and 23 thereof, the corporation during 1944

and for many years prior thereto, was a manufacturing

company, and through December 1945, it was liable for

excess profits tax liability. In December, 1945 it sold its

manufacturing business, and during 1946 and thereafter,

it operated as a personal holding company. The corpora-

tion did not dissolve, and at the time of the trial had

no intention of dissolving. As a personal holding company,

it was exempt under Section 727 of the Internal Revenue

Code from the excess profits tax provisions, and would

have had no excess profits tax to pay if it had made

excess profits and if the excess profits tax had still been

in efifect. It was on this basis that the court denied the

corporation the right to carry back excess profits credit

from 1946 to 1944. Under these facts, it appears obvious

that the case is clearly distinguishable on the facts from

the petitioner.

The case of Wheeler Insidated Wire Co. v. Commis-

sioner (1954), 22 T. C. 380, cited by the respondent on

page 15 of his brief, and quoted on pages 23 and 24

thereof, is pending appeal to the Court of Appeals for

the Second Circuit. (C. C. H. 1955 Standard Federal

Tax Reports, pp. 51, 117.) The taxpayer had transferred

its operating business to another corporation in 1943, and

the business was successfully carried on by the successor,

the income being ofifset by excess profits credit on the in-

vested capital basis to which the successor was entitled.
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The taxpayer held only cash and U. S. Treasury obliga-

tions after June, 1943. It claimed a carryback of unused

excess profits credit from its fiscal years 1944 and 1945

which was denied by the court on the basis that by so doing

there would be a duplication of excess profits credit; also

the activities were not those of a corporation engaged

either in business or in the normal liquidation of its re-

maining assets during 1944 and 1945. The case is thus

distinguishable on the facts from the petitioner.

In the case of Diamond A Cattle Company (1953), 21

T. C. 1, cited by the respondent on page 15 of its brief

and again on page 24, the court denied the taxpayer the

right to carry back unused excess profits credit from

1945 to 1943, apparently relying upon what it considered

to be the intent of Congress in the enactment of the statute

and some previous decisions by the Tax Court, one of

which, Wier Long Leaf Lumber Company v. Commis-

sioner, supra, had been reversed in part on the same issue.

The dissenting opinion on the issue, concurred in by one

other judge, appears to have a better argument and better

and more authority for its reasoning than the majority

opinion.

The argument expressed by the respondent on pages

15 to 17, inclusive, of its brief wherein he refers to the

cases of Gregory v. Helvering (1935), 293 U. S. 465;

Burnet v. Commonzvealth Improvement Co. (1932), 287

U. S. 415; Moline Properties v. Commissioner (1943),

319 U. S. 436; National Investors Corp, v. Hoey (1944),

144 F. 2d 466; and Commissioner v. National Carbide

Corp. (1948), 167 F. 2d 304, is more confusing than

helpful to this case for the facts of those cases are dif-

ferent and do not pertain to the issue in this case. We
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believe it more helpful to the court to quote from the

statute and Government regulations and rulings as to the

requirements for filing returns of corporations and what

the Commissioner considers a de facto dissolution.

Section 52(a) of the Internal Revenue Code (1939)

concerning corporation returns provides in part as follows

:

*'(a) Requirement. Every corporation subject to

taxation under this chapter shall make a return, stat-

ing specifically the items of its gross income and the

deductions and credits allowed by this chapter and

such other information for the purpose of carrying

out the provisions of this chapter as the Commis-

sioner with the approval of the Secretary may by

regulations prescribe."

Regulations 111, Section 29.52-1 provides in part as

follows

:

"A corporation having an existence during any

portion of a taxable year is required to make a re-

turn. If a corporation was not in existence through-

out an annual accounting period (either calendar year

or fiscal year), the corporation is required to make a

return for that fractional part of a year during

which it was in existence. A corporation is not in

existence after it ceases business and dissolves, re-

taining no assets, whether or not under State law it

may thereafter be treated as continuing as a cor-

poration for certain limited purposes connected with

winding up its affairs, such as for the purpose of

suing and being sued. If the corporation has valuable

claims for which it will bring suit during this period,

it has retained assets, and it continues in existence."
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I. T. 3871 (1947-2 C. B. 62) issued by the Bureau of

Internal Revenue in 1947 states in part as follows:

"Advice is requested whether a corporation which

has ceased operations, retaining no assets and having

no income, may be relieved from filing Federal in-

come tax returns."

Then after quoting from the Regulations quoted above

and the case of Kamin Chevrolet Co. v. Commissioner

(1944), 3 T. C. 1076, the Ruling concludes:

"Accordingly, it is held that upon presentation of

the facts to the collector, a corporation which has

ceased business operations, has retained no assets, and

has no income, may be relieved from filing Federal

income tax returns even though the corporation has

not been formally dissolved."

Rev. Rul. 215 (1953-2 C. B. 149) states in part as

follows :

"Advice is requested relative to the time for filing

a Federal income tax return and payment of the tax

by a corporation which liquidated prior to the end

of its normal annual accounting period."

After quoting from the law and regulations, the Ruling

concludes

:

"In view of the foregoing, it is held that a cor-

poration which has satisfied or made provision for all

of its liabilities and distributed all of its assets prior

to the end of its annual accounting period has com-
pleted liquidation thereby effecting a de facto dissolu-

tion and must file its Federal income tax return and
pay its tax on or before the 15th day of the third

full month following such liquidation unless a later
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date for filing the return is permitted by the Com-
missioner. See I. T. 3871, C. B. 1947-2, 62." (Em-

phasis suppHed.)

It appears evident based upon the Commissioner's Regu-

lations and Rulings that the petitioner was not de facto

dissolved. It continued in "existence" within the meaning

of Regulations 111, Section 29.52-1, supra, for it retained

assets which were "valuable claims" against the Govern-

ment and the Government had claims against it by final

notices of deficiency. Also, it had not efifected "a de facto

dissolution" as defined by Rev. Rul. 215, supra.

The respondent is absolutely wrong in stating on page

19 of his brief that there is no merit to taxpayer's con-

tention that it could not dissolve until tax controversies

had been settled. The California law (Corporation Code,

Sec. 5201, Resp. Br., p. 40) expressly provides that before

any corporation taxed under the Bank and Corporation

Franchise Tax Law may file a Certificate of Winding Up
and Dissolution, it shall file or cause to be filed with the

Secretary of State the Certificate of Satisfaction of the

Franchise Tax Commissioner that all taxes imposed under

the Bank and Corporation Franchise Tax Law have been

paid or secured. It is customary for the State to base its

determination of tax liability upon adjustments made by

the Federal government and the Federal government made

its determination of the petitioner's fiscal year 1944 liabil-

ity by letter dated April 26, 1946. It would have taken

a few months after that time for the State to make its

determination and issue a Certificate of Satisfaction. Also

the petitioner was liable for tax for the fiscal year 1946

because of income for that year.
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The petitioner had corporate substance and was serving"

a real corporate purpose in preparing and fiHng tax re-

turns, claims for refund, petitions to the Tax Court, etc.,

and duties connected therewith during the fiscal years 1945

and 1946 within the meaning of the case of Wier Long

Leaf Lumber Company, supra. See quotation from case on

page 21 of respondent's brief.

Forgetting for the moment this particular tax contro-

versy, it is believed that no counselor on corporate activ-

ities would have advised the petitioner that it could finally

dissolve or should dissolve as of October 31, 1944. In fact,

it is inconceivable that any attorney familiar with the

facts of this case would contend that complete dissolution

could and should have taken place by October 31, 1944,

which the respondent apparently represents on pages 19

and 20 of his brief. If the petitioner was continuing its

corporate organization merely to sustain an excess profits

credit carryback as appears to be the contention of the

respondent, then it would have formally dissolved as of

October 31, 1946. However, it did not do so, but filed

returns showing tax liability for the fiscal year ended

October 31, 1946 and has continued its corporate organiza-

tion. Certainly, under the circumstances, the corporate or-

ganization was not unreasonably continued through Octo-

ber 31, 1946, nor was the petitioner de facto dissolved

prior to that date.

The petitioner has established by facts supported by

court decisions and respondent's rulings that it was not

de facto dissolved during the fiscal year 1945 or 1946, and

that it therefore is entitled to carry back of unused excess

profits credit from the fiscal years 1945 and 1946. Further-
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more, the respondent has not attempted to controvert the

estabHshed facts and has failed to show that the statute,

rulings and decided cases are not favorable to the peti-

tioner's position.

Conclusion.

The decision of the Tax Court is erroneous and should

be reversed.

Respectfully submitted,

Todd W. Johnson,

Edward D. Robertson,

Attorneys for Petitioner.

February, 1955.
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ARGUMENT

This action arose out of a railroad crossing accident in

which plaintiff's automobile was driveii into the side of one

of defendant's railroad cars. The automobile was being

driven by one of plaintiff's companions at ,the time, and

plaintiff was a passenger in the front seat.

The case was tried and submitted to a jury which was

unable to agree upon a verdict. Both counsel were informed

that the vote was ten to two in favor of the defendant.
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After the jui-y was discharged, defendant moved for

judgment ui)on tlie ground that the evidence in the case liad

failed to esta])lish negligence on the part of the defendant,

citing A. T. £ S. F. Ry. Co. v. Renfroe, 2()() P.2d 745, 77

Ariz. 28. This case involved a very similar railroad cross-

ing accident and resulted in reversal of plaintiff's judgment

due to lack of sufficient evidence of negligence on the i)art

of the defendant railroad. (Reporter's Partial Transcript,

A.R.)

The trial court granted defendant's motion for judgment,

and gave as his reason that the proximate cause of the

accident was the concurrent negligence of the plaintiff and

the driver of the automobile. (Reporter's Partial Tran-

script, A.R. ; Court ^femorandum dated June 11, 1954.)

The official court reporter, Jane Horswell (see Instruc-

tions to the Jury, A.R.), v\'as absent during the hearing

of defendant's motion for judgment, and the proceeding

w^as reported by a substitute reporter, ^Myrtle Lopez.

(Reporter's Partial Transcript, A.R.) Unfortunately the

transcript of that proceeding contained several errors, par-

ticularly with regard to the court's statement at the conclu-

sion of the hearing. '^Fhe court's statement, as reported by

the substitute reporter, is as follows, with our emphasis

upon the errors: (Reporter's Partial Transcript, A.R.)

"The Court : I don't supi)ose either of you will agree

with the view 1 take of the case, which is that the

approximate cause of the accident was the concurrent

negligence of the Plaintiff and of the Driver.

"While at the trial 1 didn't feel that the negligence

of the driver should be imjjuted to the plaintiff; never-

theless, I feel that the recurring negligence of the

T'laintiff forbids his being entitled to recover.

"You gentlemen may think 1 am going in disregard

of the Arizona Constitutional provision about contribu-
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tory negligence. Tliat is not the way I look at it. I

am thinking in terms of causation as to which the

Arizona Constitution did not speak.

"I think the accident was caused by the Plaintiff and

Defendant and therefore the Plaintiff is not entitled to

recovery and the motion is well taken and judgment
will be entered in accordance therewith." (Emphasis
ours.)

It is perfectly obvious that the court said proximate

rather than approximate; concurring instead of recurring;

and w^e think just as obvious that he said driver rather than

defendant.

The transcript clearly shows the court to have initially

stated that "* * * the a^^proximate cause of the accident

was the concurrent negligence of the Plaintiff and of the

Driver." The court made it perfectly clear that it was not

granting judgment to defendant because of contributory

negligence on the part of plaintiff, by stating: "That is

not the w^ay I look at it. I am thinking in terms of causa-

tion as to which the Arizona Constitution did not speak."

By stating that the accident was caused by the negligence

of the plaintiff and the driver of the automobile in which

the former was riding, the Court in effect held that the

evidence failed to establish a case of actionable negligence

against the defendant, and that the sole proximate cause

of the accident was the negligence of plaintiff and the

driver. In A. T. S S. F. Ry. Co. v. Renfroe, ante, the court

held as a matter of law that there w^as insufficient showing

of negligence to support plaintiff's judgment, and reversed

same, stating that it w^as not because of contributory negli-

gence on the part of the plaintiff, but simply because of no

negligence on the part of the defendant railroad.

The court's first statement that the accident was caused

by })laintiff and driver and the last statement, as tran-
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scribed, that it was caused by the i)laintiff and defendant,

are oln'iously inconsistent and irreconcilal)le, and for that

reason the court could not i)ossi])ly have made both state-

ments. We tliink it ol)vi()us, as we said before, that the

court found as a matter of hiw that tlie accident was caused

l)y the lU'^di^ence of i)hiintiff and tlie driver, and tliis is

borne out subse(iuently l)y tlie coui't's Memorandum order

of June 11, infra.

However, plaintilT seized upon this inconsistency in the

transcript as an opportunity for appeal and now alleges

that the court granted judgment for defendant upon the

ground that i)laintiff was guilty of contributory negligence,

and that the court disregarded the Constitution of Arizona,

which ])rovides that in all cases the question of contributory

negligence shall be decided by the jury. Art. 18, Sec. 5,

Constitution of Arizona. In regard to this allegation, we find

plaintiff's brief highly misleading. On page 5 only the fol-

lowing statements of the court are (pioted from the Re-

porter's Transcript

:

"T feel that the recurring negligence of the plaintiff

forbids his being entitled to recovery * * * I think the

accident was caused by the Plaintiff and Defendant

and therefore the plaintiff is not entitled to recovery

and the motion is well taken and judgment will be

entered in accordance therewith."

Nowhere in plaintiff's brief is there any mention of the

court's initial statements, herein previously discussed, that

the accident was caused hy the plaintiff and driver and that

the court was thinking in terms of causation and not in

disregard of the Arizona Constitutional i)rovision about

contributory negligence.

When notice of ai)peal was served and a copy of the

Ke])orter's Partial Transci-ipt received and the errors and



inconsistencies thereof noted, counsel for defendant wrote

to Judge Claude McCollocli, the trial judge, in Portland,

Oregon, on June 2, 1954, as follows

:

"Dear Judge McColloch

:

"As you probably know, the plaintiff in the above

entitled action has taken an appeal from the judgment

which you entered in favor of the defendant, notwith-

standing the jury's failure to agree upon a verdict,

based upon a motion which I urged upon the Court on

Monday afternoon, March 8, 1954. The Reporter's

Transcript of that motion, a copy of which I am enclos-

ing, contains numerous errors, some of which are im-

portant and others relatively unimportant.

"In this regard I should like to call your attention to

your remarks during your Ruling, wherein the tran-

script indicates that you first stated that, in your

opinion, the proximate cause of the accident was the

concurrent negligence of the plaintitf and of the driver,

and wherein the transcript indicates your closing re-

mark to have been that, in your opinion, the accident

was caused by the plaintiff and the defendant.

"The two statements to which I have referred, as

transcribed, I think are clearly irreconcilable, and in

view of the numerous errors throughout the entire

transcript, I am wondering whether or not the reporter

also made a mistake in transcribing your last statement

and that it should have read that in your opinion the

accident was caused by the plaintiff and the driver, so

as to be consistent with your opening remark. Or, per-

haps, it may be that you used the word "defendant"

inadvertently instead of the word "driver."

"At any rate, I should like to move to correct the

transcript in accordance with 3^our recollection as to

the ruling and remarks actually made or intended.

Accordingly, I have indicated throughout the enclosed

copy of the transcript my recollection of the actual

words used both by myself during my argument and
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by the Court. I would ai)i)reciate hearing from you as

early as possible so that any corrections in the Record

needed to be made may be made liefore the Record is

transmitted."

Acconii)aii>ing tlie above letter was a coi)y of the Re-

porter's Partial Transcript containing the corrections re-

ferred to. As only the corrections pertaining to the court's

remarks are pertinent, those relating to arguments of coun-

sel are omitted. Following are the corrections sul)mitted to

Judge ]\IcColloch

:

"The Court : T don't sup])ose either of you will

agree with the view I take of the case, which is that the

proximate

approximate cause of the accident was the concurrent

negligence of the Plaintiff and of the Driver.

• *«**«*
"T think the accident was caused by the Plaintiff and

driver

Defendant and therefore tiie Plaintiff is not entitled to

recovery and the motion is well taken and judgment
will be entered in accordance therewith."

On June 11, l!)r)4, Judge IMcColloch addressed his only

reply to the Clerk of Court, as follows: (contained in the

record on ai)peal)

"In accord with the practice that is usual in my own
district, I enclose a brief Memorandum of my reasons

for granting the motion notwithstanding the verdict in

the above entitled case. I'lease file the Memorandum
and transmit the copies to the interested attorneys.

"Also please put in the file the attached letter from
Mr. Lester to me, together with the attachment which is

a i)nri)orted transcript of my remarks at the time of

granting the motion for judgment n.o.v., and correc-

tions thereof made bv Mr. Lester in accordance with
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his recollection. For further explanation see Mr.

Lester's letter.

"With good wishes,

Very truly yours,

/s/ Claude McColloch

"Two copies of this letter are also enclosed for trans-

mittal to the attorneys."

The Memorandum of Judge McColloch, above referred to,

is contained separately in the record on appeal, and reads

as follows

:

"I don't sux)pose either of you will agree with the

view I take of the case, which is that the proximate

cause of the accident was the concurrent negligence of

the plaintiff and of the Driver.

"While at the trial I didn't feel that the negligence of

the driver should be imputed to the Plaintiff, neverthe-

less I feel that the concurring negligence of the Plain-

tiff forbids his being entitled to recovery.

"You gentlemen may think I am going in disregard

of the Arizona Constitutional provision about contribu-

tory negligence. That is not the way I look at it. I am
thinking in terms of causation as to which the Arizona

Constitution does not speak.

"I think the accident was proximately caused by the

Plaintiff and the driver and therefore the Plaintiff is

not entitled to recovery and the motion is well taken

and judgment will be entered in accordance therewith.

"Dated at Portland, Oregon, June 11, 1954.

Claude McColloch

Judge"

Plaintiff maintains that said Memorandum ought to be

ignored in order that he may capitalize upon obvious errors

in the transcript. We know of no practical reason why errors

in the record cannot be explained and corrected by memo-

randum bv the court when called to its attention. Tliere was
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notliinii: improper a})ont defendant's efforts to obtain tlie

correct version. As ai)i)ears from defense counsel's letter of

June 2nd to the Judp:e (ante), it was contemi)lated that de-

fendant would make a motion to correct the transcrii)t in

accoi-dancc with tlie icmarks actually made, upon acknowl-

edgment by the Judge of the en-oi-s being called to his

attention. As it developed, the Judge on his own motion cor-

rected the record by instructing the Clerk of Court to file

and serve the aforementioned Memorandum. Plaintiff's

brief is therefore incorrect in stating that "attorney for

a})pellee submitted to the trial judge a ])urported memo-

randum of the Court order of March 8, 19r)4" to be signed

by the judge. The inference that defendant's counsel pre-

pared the Memorandum for the court merely to sign is

grossly inaccurate. As ex])lained hereinbefore, counsel only

furnished the Court with a copy of the transcript calling

attention to obvious errors contained therein, and requested

the court to advise as to the appropriate corrections so that

a motion to correct the record could be made; in response

the court ])rei)ared and filed its own ]\remorandum order cor-

recting the record.

It probably was not actually necessai-y to correct said

record, foi-, as we said before, the errors in question appear

perfectly obvious, and it seems clear that the basis of the

court's ruling was the lack of evidence of actionable negli-

gence on the ])art of the defendant, and the clear showing

of negligence proximately causing the accident on the i)art

of both ])laintiff and driver.

In the circumstances, it is unnecessary to consider

whether the provision in the Constitution of Arizona re(|uir-

ing all issues of contributory negligence to be submitted to

the jury is binding ujion the federal courts. See Thi)if/ r.

Southern Par. Co., 31 F:2d 30, 38 (Arizona) wherein a
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directed verdict for defendant was upheld under evidence

showing defendant's negligence not to have been the proxi-

mate cause of plaintiff's injuries, the court stating:

"In this state of the record, we find its unnecessary to

consider to what extent, if at all, a provision in the Con-

stitution of Arizona, requiring all issues of contribu-

tory negligence to be submitted to a jury, is binding

upon federal courts."

The power of a trial judge to direct verdicts or grant

judgments n.o.v., and, a fortiori, to grant judgments not-

withstanding the absence of a verdict, in cases where the

evidence fails to establish ac»tionable negligence, is so

inherent and well established as hardly to require citation

of authority.

Gunning v. Cooley, 281 U.S. 90, 74 L.ed. 720

:

"Where the evidence upon any issue is all on one side,

or so overwhelmingly on one side as to leave no room to

doubt what the fact is, the court should give a per-

emptory instruction to the jury."

Pennsylvania Railroad Company v. Chamberlain, 288 U.S.

333, 77 L.ed. 819

:

"Where the proven facts give equal support to each

of two inconsistent inferences, judgment, as a matter

of law, must go against the party upon whom rests the

necessity of sustaining one of these inferences * * *."

"Whenever in the trial of a civil case the evidence is

clearly such that if a verdict were rendered for one of

the parties the other would be entitled to a new trial,

it is the duty of the judge to direct the jury to find ac-

cording to the views of the court."
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Atchison, T. d: S. F. R. Co. v. Toops, 2S1 U.S. 351, 74 L.ed.

890:

"Unless there is sufficient evidence from wiiicli it may
1)0 inferred that defendant was negligent and ])i-()xi-

mately caused ])laintiff's injuries, the case must be

taken fi'om the jury and decided by the court as a mat-

ter of law."

It is only in cases where, ujion reviewing all of the evi-

dence and testimony had at the trial, it clearly appears that

the trial judge erred in granting a judgment, the appellate

court will reverse the trial court's ruling.

We therefore submit that the trial court did not i)redicate

its ruling ui)on contributory negligence, and that it had a

perfect right to rule for the defendant if the state of the evi-

dence did not reasonably tend to establish that defendant

was negligent and ])roximately caused plaintiff's injuries.

The next (|uestion is whethei- or not the evidence did or

did not reasonably tend to establish such negligence and

l)roximate cause. This question, of course, can only be de-

termined u])on careful review of the transcrii)t of testimony,

of which there is none in this case. For this reason, the (pies-

tion deserves no consideration. An api)ellate court cannot

consider the pi-oj)ri('ty of a judgment unless it has l)efore it

for review the entire transcri])t of the evidence and ])roceed-

ings in order to determine whether such judgment was justi-

fied. Chine V. U.S., 150 T\S. 590, 40 L.ed. 209; Sheffield d
Binninr/ham Coal, Iron <& R. Co. v. Gordon, 151 U.S. 2S5,

38 L.ed. 104; Pennsylvania Railroad Compavi/ v. Mitchell

Coal ((• Coke Company, 238 T\S. 251, 59 L.ed. 1293.

It is indeed most novel and ingenious of ])]ainti ff to

suggest that the pro])riety of the judgment in (piestion can

be tested and reviewed merely upon examination of the

court's instructions and connnents ui)()n the evidence. This

court is being asked by plaintiff to surmise and conjecture

I
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what the entire evidence was, what all of the witnesses testi-

fied to and the manner in which they testified ; and to weigh

the evidence, merely by reading the court's instructions.

Plaintiff is asking this Court, without reviewing a transcript

of the testimony, to infer that there was a legitimate conflict

in the evidence and that there was sufficient evidence to sup-

port a verdict and judgment for the plaintiff. No appellant

should expect so much of an appellate court.

Had a transcript of the evidence been made a part of

plaintiff's appeal, defendant could easily demonstrate that

the evidence failed to show that the accident complained of

was proximately caused by the negligence of this defendant.

There being no such transcript for review, it is both

impossible and unnecessary to question the court's judg-

ment, for as long as there are any grounds upon which said

judgment can be justified, it should not be upset. In order

to prevail in this appeal, the burden, it would seem, is upon

plaintiff to show that there is absolutely no ground or justi-

fication for the judgment. This, we submit, he has not done.

National Labor Relations Board v. Express Publish-

ing Co., 312 U.S. 426, 85 L.ed. 930: The burden of

showing error is upon the appellant.

International Milling Co. v. Columbia Transportation

Co., 292 U.S. 511, 78 L.ed. 1396 : Any inferences

from the silence of the record are to be drawn

against the party who bears the burden of

persuasion.

Hagner v. U.S., 285 U.S. 427, 76 L.ed. 861 ; Neblett v.

Carpenter, 305 U.S. 297, 83 L.ed. 182: Where the

record on appeal does not contain the evidence of

the trial proceedings, the appellate court is free to

assume that appropriate rulings were given by the

trial court.
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CONCLUSION

"We rospeotfnlly sii))niit, tlicrefore, that:

1. Tlie trial court did not ])rGdieate its jud^nnent upon

the question of ])hiintiff's fontril)utory neglip^ence.

2. Tlie (|uestion of wliotrci- tlie fedeial courts are bound

1)>' tlie Constitution of Arizona iclatin^ to contributory

ne^li^ence is therefore not in issue.

3. The trial court ])redicated its judpnent ui)on the fail-

ure of the evidence to establish that i)laintiff's injuries

were ])roxiniately caused by defendant's nep^li^ence, and

under sucli circumstances the coui't has the ri^ht to order

judgment for the defendant.

4. Tn the absence of the com})lete record of the proceed-

ings in the trial court, this Court on ai)peal must assume

that the judgment of the trial court was correct.

5. Ai)pellant has therefore failed to sustain the burden

of sliowing tluit tlie judgment was unjustified by the

evidence.

G. The judgment of the United States District Court for

the District of Arizona should be affirmed.

Res])ectfully submitted,

Evans, Hull, Kitchel & Jenckes

V>y Ralph J. Lester

807 Title & Trust Buildiiifr

Phoenix, Arizona

Attorneys for A})})cUee
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Ahmet Lebip Demirci,
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Herman R. Landon, District Director of the United

States Immigration and Naturalization Service in Los

Angeles,

Appellee.

BRIEF FOR APPELLEE.

I.

JURISDICTION.

The District Court had jurisdiction of the appellant's

Petition for Writ of Habeas Corpus [T. R. 1], pursuant

to Section 112 of the Act of June 25, 1948, as amended

(Title 28, Sec. 2241 et seq., U. S. C). The appellant

was in the custody of the appellee within the territorial

jurisdiction of the District Court in and for the South-

ern District of California, Central Division.

This Court has jurisdiction of the appeal pursuant to

the provisions of 28 U. S. C. 2253, there being no dispute

that the Order entered by the District Court was a final

Order [T. R. 21].
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II.

STATUTES INVOLVED.

Section 4(e) of the Immigration Act of 1924 (43 Stat.

153) provides, in part, as follows:

"Sec. 4. When used in this act the term 'non-

quota immigrant' means

—

(e) An immigrant who is a bona fide student

at least fifteen years of age and who seeks to

enter the United States solely for the purpose of

study at an accredited school, college, academy,

seminary, or university, particularly designated

by him and approved by the Attorney General,

which shall have agreed to report to the Attor-

ney General the termination of attendance of

each immigrant student . . ."

Section 201 of the Act of January 27, 1948 (Public

Law 402, Eightieth Congress, second session, 62 Stat. 6),

as amended by the Immigration and Nationality Act of

1952 (commonly referred to as the United States Infor-

mation and Educational Act of 1948), provides in part as

follows

:

"Sec. 201. The Secretary is authorized to provide

for interchanges on a reciprocal basis between the

United States and other countries of students,

trainees, teachers, guest instructors, professors . . .

The persons specified in this section shall be ad-

mitted as non-immigrants under Section 101(a) (15)

of the Immigration and Nationality Act. for such

time and under such conditions as may be prescribed

by regulations promulgated by the Secretary of State

and the Attorney General . . .

',

!
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"A person admitted under this section who fails

to maintain the status under which he was admitted

or who fails to depart from the United States at the

expiration of the time for which he was admitted,

or who engages in activities of a political nature detri-

mental to the interests of the United States, or in

activities not consistent with the security of the

United States, shall, upon the warrant of the Attor-

ney General, be taken into custody and promptly de-

ported pursuant to the provisions of Sections 241,

242, and 243 of the Immigration and Nationality

Act . . ."

Section 241(a)(9) of the Immigration and Nationahty

Act of 1952 (pursuant to which appellant was ordered de-

ported) provides as follows;

"Sec. 241(a). Any alien in the United States (in-

cluding an alien crewman) shall, upon the order of

the Attorney General, be deported who . . . (9)

was admitted as a nonimmigrant and failed to main-

tain the nonimmigrant status in which he was ad-

mitted or to which it was changed pursuant to sec-

tion 248, or to comply with the conditions of any

such status."

Section 3(2) of the Immigration Act of 1924 (43 Stat.

153) provides as follows:

"Sec. 3. When used in this act the term 'immi-

grant' means any alien departing from any place

outside the United States destined for the United

States, except . . . (2) an alien visiting the

United States temporarily as a tourist or temporarily

for business or pleasure."
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III.

STATEMENT OF THE CASE.

Appellant filed a Petition for Writ of Habeas Corpus in

the United States District Court for the Southern District

of California, Central Division, on April 20, 1954 [T. R.

1-8]. On April 19, 1954, an Order was signed to show

cause why a writ should not be issued [T. R. 9]. A
Return to the Order to Show Cause was filed by appellee

on May 5, 1954. The matter was heard by the Court

on May 10, 1954, and an Order Denying the Petition

was entered on June 7, 1954.

IV.

STATEMENT OF FACTS.

The appellant, a native and citizen of Turkey, was ad-

mitted to the United States on March 29, 1948. He was

to remain in this country four years and complete a course

in business administration at the University of Indiana.

The appellant since that time has changed schools twice

without notifying the Immigration Service and has re-

peatedly moved and changed address, also without notify-

ing the Immigration Service. These facts are verified by

the appellant's own statements and admissions which ap-

pear in the administrative file which was attached to the

Return to the Order to Show Cause. The Findings of

Fact [T. R. 15-18] reflect that the Court found that the

appellant violated the conditions of his temporary stay

despite warnings he received from the Immigration Ser-

vice.
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It should also be noted that appellant was admitted for

a four-year school course. It was not until 1952 that he

undertook to teach any classes in the Turkish language

and, due to such employment, that he had to change his

status from that of a non-quota immigrant to that of an

exchange alien non-immigrant. In March of 1955, the

appellant will have been in the United States for seven

years and he has not as yet completed his four-year school

course. The appellant claims that he would have finished

the course had he not been detained by virtue of the de-

portation proceedings. However, he also admits that he

was only detained for approximately four months during

all of his stay in the United States.

The appellee herein agrees that the desire of the appel-

lant to finish school is a worthy one. Indeed, Congress

enacted specific legislation as set forth above (Sec. 201 of

the Act of January 27, 1948), to provide entry to the

United States for exchange students. However, as con-

tained in the statute, such persons are admitted "for such

time and under such conditions as may be prescribed by

regulations promulgated by the Secretary of State and

the Attorney General." The appellant failed to comply

with the conditions of his status and has remained in

the United States well over the period for which he was

admitted.



V.

ARGUMENT.

The questions raised by this appeal have been the scope

of review of deportation proceedings and the appHcation

of the doctrine of estoppel to the Government. The latter

question will be discussed first.

A. The Doctrine of Estoppel Should Not Be Applied

in This Case.

1. Introductory Statement.

The appellant alleges he was assured that he would be

able to complete his school course upon the conclusion of

his employment as an instructor at Indiana University.

He also alleges that the State Department requested that

he teach the course. (Op. Br. p. 6.) These statements

have been denied by the appellee and there is nothing in

the Findings of Fact filed in the court below or the ad-

ministrative file to support such statements. On the con-

trary, the appellee asserts that the program of teaching

the Turkish language was initiated by the State Depart-

ment and offered to the school. The school then asked

the appellant if he would like to teach and he then accepted

the position. The appellee further asserts that there is

nothing to indicate that the appellant, Demirci, was sug-

gested by the State Department or that the Department's

representatives ever talked to Demirci.

The fact (as admitted by appellant, Op. Br. p. 4), that

Demirci taught for some time before being advised he

could not take on gainful employment while in the United

States on a student's visa, would indicate the Government

officials had no knowledge of the fact that he was teach-

ing. When it was determined that appellant was gain-
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fully employed, it should be presumed that the Govern-

ment officials properly performed their duties in the ab-

sence of other evidence. United States ex rel. Accardi

V. Shanghnessy, 347 U. S. 260, 74 S. Ct. 499.

The District Court, reviewing the file and having the

pleadings before it, found that the deportation order was

valid. To so decide, the Court must have found that the

hearings were fair and that the order was based upon

reasonable, substantial and probative evidence. If the

facts giving rise to an estoppel had been found, then the

Court would not have ruled that the hearings had been

fair.

2. The Doctrine of Estoppel Should Not Be Invoked Against

the United States.

The general rule is referred to in Appellant's Brief (p.

8), to be that the doctrines of laches, election and estoppel

do not apply to the United States in its sovereign capacity.

It should also be noted, however, that the United States

is neither bound nor estopped by acts of its officers or

agents in entering into an arrangement or agreement to

do or cause to be done that which the law does not

sanction or permit. United States v. City and County of

San Francisco, 60 S. Ct. 749, 310 U. S. 16, 84 L. Ed.

1050.

The appellee does not agree with the facts as stated

by the appellant which have been discussed above. How-
ever, even if the appellant's facts were admitted for the

purpose of argument, no estoppel could be asserted against

the Government. It is not questioned that exchange

students are not to become gainfully employed while in

the United States in their non-immigrant, exchange stu-

dent status. Therefore, the Immigration officials could



not have had authority to allow Demirci to remain in his

original status. Even if the officials had assured Demirci

that he could teach the class as an instructor hired by

Indiana University and continue on in his status as a

student, it would not create an estoppel against the Gov-

ernment. This would be beyond their authority and not

sanctioned or permitted by law. Utah Power and Light

Co. V. United States, 243 U. S. 389, 61 L. Ed. 791, 37

S. Ct. 387; United States v. City and County of San

Francisco, supra.

B. Scope of Review of Deportation Orders.

The Court below reviewed the administrative proceed-

ings which gave rise to the deportation order which was

issued against the appellant. In its Findings of Fact and

Conclusions of Law it found that there had been juris-

diction for the Immigration Service to conduct the hear-

ings and issue the order of deportation. It further found

that the hearing had been fair and that there had been

reasonable, substantial and probative evidence to support

the order of deportation. [T. R. pp. 8-9.] It is submitted

that these were proper findings within the Court's scope

of review of the deportation order. Kessler v. Strecker,

59 S. Ct. 694, 307 U. S. 22, 83 L. Ed. 1082; Schoeps v.

Carmichael, \77 F. 2d 391 (C. C. A. 9).

The question of estoppel raised by the appellant would

be included within the review of the fairness of the hear-

ings and the quantum of evidence introduced. The Court

must have decided that no estoppel existed or it would

have held the hearings invalid as not being fair or sup-

ported by reasonable and substantial evidence.
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VI.

CONCLUSION.

The appellant entered the United States in 1948 to com-

plete a college course which would take four years. The

record indicates that he changed schools without notifying

the Immigration authorities and thereby violated the con-

ditions of his stay in the United States during 1949.

Thereafter he repeatedly violated the conditions of his

stay and was finally ordered to voluntarily deport during

July of 1953. There is nothing in the record of the de-

portation hearings which indicates they are invalid. The

Order of the District Court Denying the Writ of Habeas

Corpus should be affirmed.

Respectfully submitted,

Laughlin E. Waters,

United States Attorney,

Max F. Deutz,

Assistant U. S. Attorney,

Chief of Civil Division,

Andrew J. Davis,

Assistant U. S. Attorney,

Attorneys for Appellee.
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In the District Court of the United States for the

Northern District of California, Northern Di-

vision

Cr. 11060

UNITED STATES OF AMERICA,
Plaintiff,

vs.

WILLIAM PATRICK WYLIE,
Defendant.

INDICTMENT
(Violation: Section 12(a), Universal Military

Training' and Service Act, 50 U.S.C., App.

462(a)). Failure to Comply With Order of His

Local Board.

The Grand Jury Charges

:

That William Patrick Wylie, the defendant

herein, being a male citizen, of the age of 20 years,

residing in the United States and under the duty

to present himself for and submit to registration

under the provisions of Public Law 759 of the 80th

Congress, approved June 24, 1948, known as the

"Selective Service Act of 1948," as amended by

Public Law 51 of the 82nd Congress, approved June

19, 1951, known as the "Universal Military Training

and Service Act," hereinafter called "said Act,"

and thereafter to comply with the rules and ''esuh)"

tions of said Act, and having, in pursuance of said

Act and the rules and regulations made pursuant

thereto, become a registrant of Local Board No. 35

of the Selective Service System in the City of
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Sonora, County of Tuolumne, State of California,

which said Local Board No. 35 was duly created,

appointed and acting for the area of which the said

defendant is a registrant, did, on or about the 4th

day of August, 1953, in the City of Sonora, County

of Tuolumne, State and Northern District of Cali-

fornia, knowingly fail to perform such duty, in that

he, the said defendant, having theretofore been duly

classified in Class I-O, did then and there knowingly

refuse and fail to comply with the order of his said

Local Board No. 35 to re})ort to his said Local

Board No. 35 to be given instructions to proceed to

a place of employment designated by said Local

Board No. 35 for the purpose of doing civilian work

contributing to the maintenance of the national

health, safety and interest as ])rovided in the said

Act and the rules and regulations made pursuant

thereto.

A True Bill.

/s/ W. B. JOHNSON, JR.,

Foreman.

LLOYD H. BURKE,
United States Attorney;

By /s/ JAMES S. EDDY,
Assistant U. S. Attorney.

Bail, $1,000.00.

[Endorsed] : Filed January 22, 1954.
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[Title of District Court and Cause.]

MOTION FOR JUDGMENT
OF ACQUITTAL

May It Please the Court

:

Now comes the defendant and moves the court for

a judgment of acquittal for each and every one of

the following reasons

:

1. There is no evidence to show that the defend-

ant is guilty as charged in the indictment.

2. The Cxovernment has wholly failed to prove a

violation of the Act and Regulations by the defend-

ant as charged in the indictment.

3. The denial of the ministerial classification is

illegal, arbitrary and capricious because the draft

boards employed artificial standards in determining

what constitutes a minister of religion within the

meaning of the Act and Regulations; and they did

not follow the definition of the term used in the

Act and Regulations in determining the claim of

the defendant as a minister of religion.

4. There is no evidence to show that local l^oard

No. 35 had jurisdiction over this defendant.

5. Section 462 (a) of the Act and Part 1660 of

the Regulations, insofar as they have been con-

strued and applied to the defendant constitute an

unreasonable abridgment of his right of freedom of

religion contrary to the First Amendment to the

United States Constitution.

6. Section 462 (a) of the Act, Part 1660 of the

Regulations, insofar as they have been construed

and applied to the defendant are an unreasonable
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abndgment of his right of property contrary to the

Fifth and Fourteenth Amendments to the United

States Constitution.

7. Sections 1160.20 (d) and 1660.30 of Part 1660

of the Regulations insofar as they have been con-

strued and applied to the defendant constitute an

unreasonable abridgment of defendant's freedom

contrary to the Thirteenth Amendment to the

United States Constitution.

8. Sections 1660.20 (d) and 1660.30 of Part 1660

of the Regulations are contrary to the First, Fifth,

Thirteenth and Fourteenth Amendments to the

United States Constitution.

9. Defendant was denied procedural due process

ill tliat the local board failed to have available an

Adviser to Registrants and to have posted con-

spicuously or any place, the names and addresses of

such advisers, as required by the Regulations, and

to the defendant's prejudice.

10. Defendant was denied procedural due process

in that the local board failed to forward his file to

the Appeal J3oard despite of the fact his letters of

July 8, 1952, and August 6, 1952, clearly showed he

desii-ed an a])peal if he was not given a IV-D classi-

fication and could accept no classification higher

than IV-D (minister).

11. The undisputed evidence shows that the local

board deprived the defendant of his ])rocedural

rights to due ])rocess, at his personal appearance

hearing before said local board, in that the local

board abused its discretion by prohibiting defendant

the ()))i)ortiniity to use [\ witness he broiiuht witlj
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him, said witness being prepared to testify to ma-

terial facts not then or thereafter a part of de-

fendant's file.

12. The local draft board violated the defend-

ant's right under the Act and the Regulations to

have his claim for a ministerial exemption recon-

sidered because it abused its discretion by arbi-

trarily refusing to reopen his classification when he

presented new evidence that he was a regular minis-

ter which, if true, would have required his reclassi-

fication into Class IV-D.

13. There is a failure of proof with respect to

order to report in that order is not executed as re-

quired by regulation.

/s/ J. B. TIETZ,

Attorney for Defendant.

[Endorsed] : Filed April 1, 1954.

District Court of the United States for the Northern

District of California, Northern Division

No. 11060

UNITED STATES OF AMERICA,

vs.

WILLIAM PATRICK WYLIE.

JUDGMENT AND COMMITMENT

On this 17th day of May, 1954, came the attorney

for the government and the defendant appeared in

person and by counsel.
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It Is Adjudged that the defendant has been con-

victed upon his plea of not guilty of the offense of

violation of Title 50 USC 462 (a) (Failure to com-

ply with order of Local Draft Board), Section 12

(a) Universal Military and Training Act, in that

after becoming a registrant of Local Board No. 35

of the Selective Service System in Sonora, Cali-

fornia, defendant did on or about August 4, 1953,

knowingly refuse and fail to comply with an order

of said Local Draft Board No. 35 as charged in the

Indictment and the court having asked the defend-

ant whether he has anything to say why judgment

should not be pronounced, and no sufficient cause to

the contrary being shown or appealing to tlie Court,

Tt Is Adjudged that tlie defendant is guilty as

cliai'gcd and convicted.

It Is Adjudged that the defendant is lier('l)y com-

mitted to the custody of the Attorney General or his

authorized representative for imjnisonment for a

period of Eighteen (18) Months.

Granted stay of Execution for thirty (30) days

and defendant ordered remain on ])resent bail.

It Is Ordered that the Clerk deliver a certified

copy of this judgment and commitment to the

Ignited States Marshal or other qualified officer and

that the co])y serve as the commitment of the de-

fendant.

/s/ OLIVER J. CARTER,
United States District fludge.

The Court recommends commitment to : A United

States Penitentiary.

[Endorsed] : Filed and entered May 19, 1954.
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[Title of District Court and Cause.]

NOTICE OF APPEAL

Appellant, William Patrick Wylie, resides at 850

Galindo Street, Concord, California. Appellant's

attorney, J. B. Tietz, maintains his office at 534

Douglas Building, 257 So. Spring Street, Los An-

geles 12, California.

The offense was failing to report at his local

board, as ordered, to receive orders to proceed to

a place of employment designated by his local board,

U. M. T. & S. Act, Title 50 App., Sec. 462 (a).

On May 17, 1954, after a verdict of Guilty the

Court sentenced the appellant to confinement in an

institution to be selected by the Attorney General

for eighteen months.

I, J. B. Tietz, appellant's attorney, being author-

ized by him to perfect an appeal, do hereby appeal

to the United States Court of Appeals foi- the Ninth

Circuit from the above-stated judgment.

/s/ J. B. TIETZ,

Attorney for Appellant.

[Endorsed] : Filed May 17, 1954.
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In the District Court of the United States, Northern

District of California, Northern Division

No. 11060

UNITED STATES OF AMERICA,
Plaintiff,

vs.

WILLIAM PATRICK WYLIE,
Defendant.

REPORTER'S TRANSCRIPT OF PROCEED-
INGS TAKEN DURING TRIAL OF THE
ABOVE-ENTITLED MATTER

Before: Hon. Oliver J. Carter, Judge.

Thursday, April 1, 1954

Appearances :

For the Plaintiff:

JAMES EDDY, ESQ.,

Assistant United States Attorney,

Sacramento, California.

For the Defendant:

J. B. TIETZ, ESQ.,

534 Douglas Building,

South Spring & Third Streets,

Los Angeles 22, California.

The Clerk: Case Number 11060, United States

versus William Patrick Wylie, trial by court.

Mr. Eddy: Ready for the Government.

Mr. Tietz: Ready for the Defendant.

Th(^ Court: There is a form of waiver of jury

signed by Mr. Wylie and signed by counsel, Mr.



United States of America 11

Tietz, and signed by the consent of the United States

Attorney. I am going to approve it in open court

in the presence of the Defendant.

Mr. Wylie, you waive a jury trial in this case, do

you?

Defendant Wylie : Yes.

The Court : And you have signed this waiver ?

Defendant Wylie: Yes.

The Court: All right. Then I will approve it

now.

Now, then, do you desire to make any opening

statement in this case, or do you want to })roceed

directly to the taking of testimon}^?

Mr. Eddy: Your Honor, I don't believe its neces-

sary for the Government to make an opening state-

ment in this case. I will, however, just outline what

the case is about.

The Defendant was indicted for failing to comply

with the order of his draft board; he having been

classified 1-0 and having been ordered to report for

work of national importance he wilfully failed to

do so. I don't believe there is an}^ question as to the

propriety of his classification, although counsel may
disagree. It seems to be a very straightforward [2*]

case.

The Court : All right. Do you have any statement

to make, Mr. Tietz?

Mr. Tietz: Because of the lateness of the hour,

and l)ecause I usually do not make an opening state-

ment, I see no particular need for one. However,

in view of the opening statement that has been made

we do (question the propriety of the classification.

Page numbering appearing at top of page or original Reporter's
Transcript of Record.
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We have a written motion which will ombraee a

number of f^rounds for a judc^mont of acquittal

w^hich we will ])T'osent first at the end of the Gov-

ernment's case and tlien, unless the court desires

otherwise, waive argument on it until we present

our own case so that w^e can make one argument

and the court will not have to hear me perhaps

twice.

The Court: All right, that will be satisfactory.

Mr. Tietz: And the defense is willing to stipu-

late to nearly every element that the prosecution

may desire to prove except one, and that is the jur-

isdiction over this particular defendant.

The Court: Well, does that stipulation help you

any Mr. Eddy?

Mr. Eddy: Well, it will no doubt shorten the

proceedings, but I don't know exactly what he

means. I might announce certain jioints and ask

him if he will stipulate.

The Court: Certainly. You may stipulate the

admission of certain records. [3]

Mr. Tietz: The whole file can go in. We have

seen it, and T believe there is a photostatic copy,

and we are satisfied that it is a true and correct

photo copy of the original file.

Mr. Eddy: Let's just put it in then.

The Court: All right. You stipulate that the

file of the Selective Service Board may go into evi-

denc(» as Govermnent's Exhibit Number One.

(Thereupon the document referred to above

was by the Clerk marked Government's Exhibit

Number one in Evidence.)
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Mr. Eddy: I have opened my case, your Honor.

The Court: You better point out certain things.

Are there any

Mr. Eddy: Well, I am going to ask for certain

stipulations then.

The Court: Will you do that.

Mr. Eddy: The time has now come for the Gov-

ernment to present its evidence.

The Court: Yes. Well, you have presented a

substantial amount of it.

Mr. Eddy : I understand that. Very well.

Is it stipulated that the Defendant was a person

who was required to register?

Mr. Tietz: Yes.

Mr. Eddy: And it is stipulated the Defendant

did [4] register and was a registrant at the local

board Number 35.

Mr. Tietz: Yes.

The Court : Is that in Sonora ?

Mr. Eddy: Yes, your Honor.

And is it stipulated that the Defendant was found

to be acceptible for induction into the armed forces

by the Army?
Mr. Tietz: By physical examination?

Mr. Eddy: Well, let me put it this way. On
Paee 45

Mr. Tietz: Is that D-6?

Mr. Eddy: Well, it's a certificate of accepti-

bility.

The Court: Is that the top or bottom numbers?
Mr. Eddy: Well, this would be bottom number

45, top number 34.
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The Court: The bottom numbers are numl)ered

consecutively, are they not?

Mr. Eddy: Yes, your Honor.

The Court: All ri.oht. I have it. Now, this is a

certificate of acceptibility, Mr. Tietz.

Mr. Tietz : I do not have a complete copy of the

file. I presume that is DD-62.

Mr. Eddy : Let me show it to you.

Mr. Tietz: Department of Defense form? Cor-

rect. That's what that is, yes.

The Court: Are you willing to stipulate that

on [5] November 17, 1952, at San Francisco the

Defendant was found—was issued a certificate of

acceptibility being found wholly acceptible foi' in-

duction into the armed services l)y Charles G. Tuck?

Mr. Ti(tz: So sti])ulated.

The Court: 1st Lieutenant.

Mr. Tietz: So sti])ulated, your Honor.

Mr. Eddy: Very well then. Then the next point,

I am referring now to Selective Service form Num-
])ev 15:3, which is found in—the to]) number is 9,

your Honor, and that is the ordcM' to report for

civilian work.

The Court: What's the bottom number?

Mr. Ixldy: I pi'epared my case witli the tile num-

ber on the top.

The Court : The to]) numbei's are not consecu-

tive. What is the nature of the document? Maybe
I can find it that way.

Mr. Eddy: It's the order to i'e])oit for civilian

worlN and statement of em])loy(M-.
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The Court: Does that come near the end?

Mr. Eddy: Selective Service form Number 153,

and its dated July 20, 1953.

Mr. Tietz: We will stipulate that was received

by the Defendant.

Mr. Eddy: Very well. That is Number 101,

your Honor.

The Court: I have it right now. Do you want

to see it? [6]

Mr. Tietz: Is the one that counsel has handed

me the original or a duplicate?

The Court: That appears to be the original, or

the file duplicate.

Mr. Tietz: This one has no signature.

The Court: It's a duplicate.

Mr. Tietz : But it bears no signature.

The Court : The original is sent to the applicant.

Mr. Eddy: Well, let me put on this witness. I

will ask the witness if

The Court: Well

Mr. Eddy : He stipulated it was received.

Mr. Tietz: I will admit a copy of that was

mailed. I am merely calling the court's attention

to the fact—stating for the record that it bears no

signature.

The Court: Well, that is true. It is an office

copy. The signed copy was mailed to the applicant.

Mr. Tietz: The court is speculating.

The Court: Well, I am now saying that is the

fact under the usual procedure. I tried two or three

of these cases and I find that none of these are .
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The ones that are kept hy the draft ])oard have

been signed and

Mr. Tietz: I think the regulations require a

duplicate original. That might be

The Court: If you want to reserve that that is

all right. [7] If you want it noted in the record

that the (topy reserved by the draft board is not

signed. But what I want to know—and you do not

have to stipulate—will you stipulate that a signed

copy, signed by the clerk of the Board, or signed

by some member of the Board, was received by the

Defendant; and, if so, when was it received?

Mr. Tietz : No, sir. I will stipulate that an exact

copy of the exhibit was mailed and was received hy

the Defendant.

Mr. Eddy: I will not accept that, your Honor.

I will put on the witness.

The Court: All right. Will you take the stand.

DOLORES L. PLAYHOCK
called as a witness by the plaintiff, being duly sworn

to tell the truth, the whole truth and nothing but

the truth, tesified as follows:

Mr. Eddy : There was only one more thing I was

going to ask you to stipulate to before I ask any

questions. Will you stipulate that the Defendant

did not repoii: to Local Board 35?

Mr. Tietz: So stipulated.

Mr. Eddy: On the 4th day of August, 1953, or

at any other time in response to this notice?

Mr. Tietz: Correct. [8]

Mr. Eddv: Verv well.
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Direct Examination

By Mr. Eddy:

Q. You have given us your name, Mrs. Playhock.

Will you please give us your address?

A. Route 1, Box 711, Sonora.

Q. Mrs. Playhock, are you the clerk of the Selec-

tive Service Local Board Niunber 35?

A. Yes, I am.

Q. And where is it, please?

A. 72 South Green Street, Sonora.

Q. As such clerk are you the custodian of the

records of the Selective Service registrants at Local

Board 35? A. Yes, I am.

Q. Have you brought the records of William

Patrick Wylie with you? A. Yes, I have.

Q. Calling your attention to Selective Service

form Number 153, is there one such form in the

records and files of William Patrick Wylie?

A. Yes, a carbon copy.

Q. Do you know when that was mailed?

A. Yes.

Q. When was it mailed? I believe it has been

stipulated it was mailed.

Mr. Tietz: Yes. [9]

A. July 20, 1953.

Q. (By Mr. Eddy) : Do you know who mailed

it? A. I did.

Q. Is it is copy that you have, or is it from your

files ? A. Yes.

Q. Carbon copy? A. Yes.
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Q. May I see it?

Have you seen this, counsel?

Mr. Tietz: Yes.

Q. (By Mr. Eddy) : I notice the carbon copy

is not sigiiod where it says "Clerk of Local Board."

Is that correct? A. That's right.

Q. Can you tell me if the original, which is the

one sent to the Defendant, was signed?

Mr. Tietz: I will object.

A. Yes.

Mr. Tietz : It is a leading question.

The Court: I will overi'ule the objection.

Q. (By Mr. Eddy): Was it? A. Yes.

Q. Do you understand who signed it?

A. Yes. I did.

Mr. Eddy : Any cross-examination ? [10]

Cross-Examination

By Mr. Tietz:

Q. You send out a considerable number of orders

to report such as a 252 order to report for induc-

tion and 153 order to report for civilian work, do

you not? A. Yes.

Q. Part of your duty is to be familiar with the

regulations promulgated by the Selective Service

regulations? A. Yes.

Q. Isn't it a fact that of all the documents that

you are to send out that order to report is the one

which the regulations I'equire that a duplicate be

kept ill the file ?

Mr. Eddy: 1 will oliject to that question, your
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Honor. The regulation speaks for itself. This

clerk's opinion or interpretation of the regulation

is not

Mr. Tietz: We are testing the clerk's knowledge

as to what she has done in the past and how well

she has

The Court: I will overrule the objection. If she

knows she knows; if she doesn't

A. Yes.

Q. (By Mr. Tietz) : Is that a fact?

The Court: Is what a fact ? That she is supposed

to have a signed copy"?

A. A carbon copy.

Mr. Eddy: Is it signed?

A. Oh, no. It doesn't say in the regulations

that

Q. (By Mr. Tietz) : The regulations say "dupli-

cate" do [11] they not?

A. (Nodding affirmatively.)

Q. And it says that one is to be sent to the

registrant and the other is to be placed in the file,

right ?

A. It says all forms and letters that are sent

out a duplicate should be kept in the file.

Mr. Tietz: That's all. No, no.

Q. Do you remember the day of the week that

you sent out this order to report to this particular

defendant? A. No, I don't.

Q. Do you remember how many orders you sent

out that particular week of various sorts?

A. No.
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Q. Do you remember in each case where an

order to report is sent out that when before it was

placed in the envelope and the envelope sealed that

it was siepied?

A. Will yon repeat that question again 1

(Last question read by reporter.)

A. Yes. I always check to see if my signature

is on these orders.

Q. Isn't it a fact that the Board members sign

many of the orders to report?

A. No. They haven't for several years. They

gave me authority to.

Q. Isn't it a fact that until the last eight or

nine months [12] the 252, the order to report for

induction in the Armed Forces, did not have under-

neath the signature line "Board Member"—or,

"Clerk" l)ut merely had under the signature line

"Board Member"?
A. I don't recall when it was changed, the form,

but it was sometime ago.

Q. Then up to not more than a year ago only

Board mem))ers signed those particular orders,

right ?

A. T don't know when it was, but there was a

time, yes.

Q. It wasn't too long ago; it wasn't more than

a year?

A. Well, I believe it was longer than a year.

Q. How long have you been a clerk of this par-

ticular Board?

A. Over three and a half years.



United States of America 2T

(Testimony of Dolores L, Playhock.)

Q. Two or three years ago did you sign the

orders to report for induction %

Mr. Eddy: I object to that, your Honor.

Mr. Tietz: The course of conduct, your Honor.

The Court: Well, yes. I will overrule the ob-

jection. Did you?

A. No, I never signed them at all.

Q. (By Mr. Tietz) : Did you then check

The Court : Just let her finish.

A. I never signed them until such time as it was

indicated that the clerk could sign.

The Court : I want to ask a question. [13]

Q. Then after the clerk had signed what policy

was followed, or what procedure did you follow in

your office % A. I signed the orders.

Q. Instead of Board members? A. Yes.

Q. Was that a rule that you followed consist-

ently? A. Yes.

The Court: You may continue.

Q. (By Mr. Tietz) : Can you tell us why you

did not—strike that. Do you know what the ex-

pression "conform a duplicate" means?

A. No, I don't know as I do.

Q. I will explain to you. In legal parlance "con-

forming a duplicate" means to see that it is exactly

like the other one, particularly with respect to

signature. Can you give us any reason why the

duplicate that was kept in the file did not either

have an original signature or a typed signature or

some other way to indicate who signed it?
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A. I never been instructed to put my initial or

any signature on the carbon copies.

Mr. Tietz: That's all.

The Court: Any further questions?

Redirect Examination

By Mr. Eddy:

Q. Do you have in your file, Mrs. Playhock, a

report of a personal appearance from the defend-

ant dated [14] March 27, 1953? It's number 27 at

the top. A. Yes.

Q. What is the number at the bottom?

A. Seven.

Q. Seventy-one i

The Court : I have it already.

Q. (By Mr. Eddy) : What is that document?

A. It's a report

Mr. Tietz: If the court please, I will object on

the ground that and all the other documents in the

file speak foi- themselves unless there is some

claimed ambiguity.

The Court: Are you attempting to show any

ambiguity i This is in evidence already, counsel.

Does it need explanation ?

Mr. Eddy: Not as far as being introduced is

concerned. T could read it, but

The Court : Well, then

Mr. Eddy: I want to call certain points of the

file to the court's attention rathei* than asking

.M] . Tietz: T think wo should leave that for argu-

ment.
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The Court: We will save it. Any further ques-

tions.

Mr. Tietz: None.

The Court: You may step down. Thank you.

Any further witnesses?

Mr. Eddy: No further witnesses. The Govern-

ment rests.

The Court: The Government rests? [15]

Mr. Eddy: The Government rests.

Mr. Tietz : The defendant will hand to the clerk

a copy—first, the original of a motion for judgment

of acquittal; and I will hand the U. S. Attorney

(Handing document to Mr. Eddy.)

Mr. Eddy: This is the first time I have seen this,

.vour Honor. I would like an opportunity to read

it now.

The Court: AVell, the point is, are you going to

reserve argument on it until after the case has

been

Mr. Tietz: Yes, your Honor.

The Court: Your motion will be received.

Mr. Tietz: I wish to have the record show that

at this time I am relying on all the twelve points

set forth, excepting points nine and eleven, those

points requiring evidence which I will soon present.

And I will add to this motion a further point which

has come up during the presentation of the Gov-

ermnent's case, which I will term point 13, and will

merely recite it for the record reserving argument

for later. Point 13 is that there is a failure of proof

with respect to the order to report, Selective Service
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form number 153, in that there is a faihire to show

a compliance with the Selective Service regulations

in that specifically the order is not executed as re-

quired l)y the regulation.

The defense will call as its first witness whom-

ever is here from Coolege's office. [16]

LT. COLONEL WALTER H. HENDERSON
called as a witness by the defendant, being duly

sworn to tell the truth, the whole truth and nothing

but the truth, testified as follows:

Direct Examination

By Mr. Tietz

:

Q. Your name?

A. Lt. Colonel Walter H. Henderson.

Q. Colonel, what is your position with the Selec-

tive Service System?

A. Chief of the Manpower Division.

Q. You are a regular Army colonel assigned to

Selective Service?

A. I am a reserve Army colonel.

Q. And you are here in response to a subpoena

duces tecum, are you not? A. I am.

Q. And the subpoena directed the colonel to

bring or send here with you ''a copy of the con-

spiciously posted notice posted in the office of the

Local Board Numlier 35 during 1952, 1953 contain-

ing the names and addresses of the advisors to

registrants required by 32 Code of Federal Regu-

hitions. Section 1604.41." Have you that notice or

coj)y of that notice with you?
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A. Such a list is not available. There is no ad-

visors to registrants that are appointed to that

Board. [17]

Q. Then that Board never had an advisor to

registrants ?

A. Not under the Selective Service Act of 1948.

Q. So that during 1952 and '53 it never had an

advisor to registrants as set forth in Section

1604.41?

A. Not as set forth in that Section.

Q. And that therefore there was no notice posted

giving the addresses of such persons where the regis-

trants could get information, correct?

A. As far as I know" that is correct.

Mr. Tietz: You may cross-examine.

The Court : What is the number of that Section

of the regulation?

Mr. Tietz: 1604.41. And I represent to your

Honor that at all times It's one of the rare

sections that has never been amended. So that any

version your Honor has it will be a reliable guide

to the period of 1952, '53.

Cross-Examination

By Mr. Eddy:

Q. Colonel Henderson, were there persons avail-

able for registrants, for local board 35 who would

give advice to registrants ?

Mr. Tietz: I will object, your Honor. It is

immaterial.

The Court: I will overrule the objection subject
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to a motion to strike. I will have to pass on that

point of evidence after readinc: the regulations.

Subject to a motion to strike will you answer

it? [18]

A. Yes, there w(a'e ])orsons available to assist

the registrant in any way that he wished to be

assisted ; the Clerk of the Board, for one ; the mem-

bers of the Local Board, the Government appeal

agent. And it is my recollection that there are

some four or five peinsons api^ointed in that county

to assist in registering and assist registrants if they

ask for advice in comj)leting their questionnaires.

Mr. Eddy: That's all.

Redirect Examination

By Mr. Tietz

:

Q. In addition to the functionaries named if you

or any of the others from the staff were present

and were asked you were always willing to give a

registrant whatever advice or information he may

have inquired about, correct?

A. That's right.

Q. But was that fact of the availability of the

Board members conspicuously posted any place in

the office of Selective Service System?

A. Well, to determine whether there were per-

sons available the registrant would lune had to come

to the office to look for such ad\ice, and at that

point I am sure the Clerk would have told him who

he might have contacted.

Q. ^^)U mean if* the registrant had asked the
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Clerk the Clerk yon believe wonld have told him?

A. Well, if the Clerk The Clerk would have

helped him [19] herself, or if she was busy and

unable to would have referred him to someone who

could.

Q. Isn't it a fact that whenever a registrant

wanted to find out the home address of the local

Board member he was told that was classified in-

formation, or some such equivalent expression?

A. I couldn't say.

Q. Well, don't you know that they are protected

from the importunings of parents and others in that

that is not given out ever?

A. No, I can't say that I do.

The Court: Do you mean to imply that in a

place like Sonora the local draft board members

can't be found without the Clerk telling them where

they were? If I know Sonora like I know some of

these other country towns a man of sufficient back-

ground to be appointed to the draft board would

be known by anyone.

Mr. Tietz : The Court may have me there. I may
have gone out on a limb. But I will say at the

same time that I have tried to ascertain the names

and addresses of Board members, members of the

appeal board.

The Court: That may be true of the metropoli-

tan areas.

Mr. Tietz : They tell me from State headquarters

they don't want to be bothered, but that was a

side issue.
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The Court: I believe I lived in a country town

too long. I know that answer. [20]

Mr. Tietz: I will argue it later when the proper

time comes up. Thank you.

The Court: Any further questions?

Mr. Eddy: No further questions.

The Court: That's all then.

Mr. Tietz: The defendant will please take the

stand.

WILLIAM PATRICK WYLIE
called as a witness in his own behalf, being duly

sworn to tell the truth, the whole truth and nothing

but the truth, testified as follows:

The Clerk: Your name is William Patrick

Wiley f A. Yes.

Direct Examination

By Mr. Tietz:

Q. You are the defendant in this case?

A. Yes.

Q. Vou had a personal appearance before the

local Board on Do you remember the date?

A. I believe it was in July.

Q. 1952, was it not? A. That's right.

Q. Did you bring anybody with you to act as a

witness before the local Board?

A. Yes, I did. I brought my mother.

Q. Did they let her in? [21] A. No.

Mr. Eddy: I object to that, your Honor, and

ask the answer be stricken.

The Court: I will ovcnule the ()))j('cti<)ii.
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Mr. Eddy: Who didn't allow him?

Q. (By Mr. Titez) : Tell what happened. Tell

us about it.

The Court: You can cross-examine.

Mr. Tietz: To save time I will leave that for

cross-examination. I am trying to get to the point

of my case.

Q. Now, at this personal appearance hearing did

you make an attempt to discuss your file and to

explain the things that were in it? A. Yes.

Q. What happened?

A. Well, I answered to the best of my ability

with the aid of the bible and

Q. You say you answered. What do you mean?

A. AYell, they were asking the questions. They

had a written form, or group of questions that they

were to ask me.

Q. I see. Well, now, in addition to answering

the questions that they had asked you, my question

to you is this: Did you attempt to discuss and/or

explain the material you had in your file to them?

A. Yes. But they said it was in the file and

they would look into it. [22]

Q. And are we to understand from that they

didn't want your explanation?

A. No. They wanted to save time, I suppose, by

passing that up and getting more to their questions

of what they wanted to ask me.

Q. Are we to understand you did attempt to

discuss and explain what was in your file and you

didn't get to do it? A. That's right.
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Q. Now, what next did you attempt to explain

or discuss that was in your file? Do you recall ?

A. Well, that I was a Master and dedicated my
life to doin^ God's will.

Q. When you say dedicated to your life did you

attempt to explain what you meant by those cold,

bare words that were in your file?

A, Well, I can't remember exactly.

Q. What did you mean and what would you have

told them if you had the chance to explain and dis-

cuss what those words mean ?

A. Well, one who has based and dedicated their

life cannot back out and go and do man's will.

Q. Let me interrupt. Is there a penalty for

backing out t A. Yes, there is.

Q. What is it?

A. That is death, everlasting death.

Q. Well, a lot of people believe that when one

dies there is [23] everlasting death. What differ-

ence is there in your belief and what a lot of other

people believe in ? What do you mean by "everlast-

ing death"? As compared with what?

A. Well, there is a resurrection spoken of. If

you are to die in faith you are to be resurrected

into a new world of hai)piness, for it says in

Matthew 55 that the mild tempered ones would

inherit the earth : and therefore one who dedicated

his life would not get a chance if he was to back

out on that agreement.

Q. Did yon att('m])t to (»xplaiii that to your local
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Board in July, 1952, at the personal appearance

hearing? A. Well, yes.

Q. And did you get to explain it?

A. No. We went further into their questions.

Q. Their question, you mean?

A. Their questions that they were to ask me.

Q. Now, I interrupted you before. Do you re-

member where you were? Do you want to finish

that statement?

A. What's that? Would you repeat

Q. I interrupted you. You were making an ex-

planation as to what you mean by ''everlasting

death." Did you finish that other statement?

A. No.

Q. Do you want to finish it now? Could you

remember it? A. Oh, yes. I finished.

Q. Now, did you attempt to explain in addition

as to what [24] ''dedication" meant, what your

ministry was, other than what you had written out

in. your file? A. Well

Q. Your work. I mean, what you did.

A. No, I never.

Q. What did you do at that time that you wanted

to explain to them?

A. Well, I was congregational minister, school

servant.

Q. What does that mean?

A. One is head over a meeting.

Q. Does that mean one meeting?

A. Yes, it is one meeting.

Q. Well, is it a consecutive series of meetings?
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A. Yes. It comes around every—once a week.

We have a school one hour in length where stu-

dents

Mr. Eddy: May I interpose an objection at this

time and state my grounds?

The Court: State them.

Mr. Eddy: I want to ask the defendant one

question.

Q. Did you appeal from your classification of

1-0?

Mr. Tietz: I will object. That is immaterial at

this point.

^Ir. Eddy: No. You are i-aising his classifica-

tion. The Government will contend that unless he

has exhausted his remedies he is unable to raise

the question of his classification. [2.5] The (|uestions

you are addressing to him. counsel, have no rele-

vancy.

Mr. Tietz: That's a good ])oint except that I

am willing to argue it right now. Now is perha])s

as good a time as any. That is not what I am doin.o.

3 am not at this moment questioning the propriety

of the classification, but I am questioning the due

process of a hearing, as Judge Shearer raises in the

Leir case in 1943, before any defenses were })er-

mitted on classification when the only defenses were

under jurisdiction.

The Court: You are trying to say that he was

not given a fair hearing? ,

Mr. Tietz: Exnctlv. (
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The Court: I will overrule the objection. An-

swer the question.

Mr. Tietz: You may answer.

A. Well, I was head over the group.

Q. What did you do at this one night a week

work %

A. Well, the students would give their talks and

I would counsel them on their ministry, whether

they were advancing in it or not; and I would give

a speech or summary of the lesson.

Q. Did this one night a week work re(tuirp any

preparation? A. Yes, it did.

Q. In terms of hours how much preparation

did it take ?

A. About three to four hours. [26]

Q. Now, in addition to this one study— . What
is this called? Theocratic ministry school?

A. Yes.

Q. In addition to that one night a week in a

theocratic ministry school and the hours that it took

to prepare for it did you have any other studies?

A. Yes. We have the Watch Tower, study of

the Watch Tower, the bible of the Watch Tower.

Q. Just a minute. Let's stay with that. When
is the Watch Tower study held?

A. It's held on Sunday evening usually.

Q. How long is that?

A. Our hour in length.

Q. Does it require preparation for the work

that's done there?
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A. Yes. You study your lesson before you go

so that you can answer in class.

Q. Now, are we to understand that the theocratic

ministry school and the Watch Tower study are

once a week, week in and week out, and not for,

say, this sj)rinc', l)ut for the rest of your life?

A. That's right.

Q. Now% what else did you do that you w^anted

to explain to them?

A. Well, then we have the Wednesday night

book study.

Q. What does that mean? [27]

A. That is a bible aid you use in studying the

bible.

Q. How long does that take?

A. One hour in length.

Q. Does it require preparation, or you just come

and sit in the audience?

A. No. You nuist prepare before you go to that

just the same as the Watch Tower study.

Q. So that whether or not— . Are w^e to under-

stand that whether or not you are the leader of the

particular group you must study for the session

itself? A. That's right.

Q. NoW', in addition to those three studies and

preparation thereof did you do any other w^ork that

you wanted to explain to this local Board at this

hearing ?

A. Well, we have service. We go from door to

door and

Q. Is that called "publishing" or "witnessing" ?
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A. Yes.

Q. Those terms are used interchangeably?

The Court: It is called what?

Mr. Tietz: Publishing or witnessing.

Q. Now, how much publishing or witnessing a

week did you do during that period when you were

being processed by the Selective Service System?

A. Three to four hours.

Q. When did you do it? [28]

A. Saturdays and Sundays mostly because I had

secular work to support myself.

Q. You have a family? A. No.

Q. You have a wife, don't you? A. Yes.

Q. And does she work? A. No.

Q. So you had the needs of yourself and of your

wife, and you did some secular work, did you not?

A. That's right.

The Court: How much?

A. Well, forty hours a week.

Q. (By Mr. Tietz) : Now, did you get to ex-

plain any of this or discuss any of this to the Board

at that particular personal appearance there?

A. No.

The Court: You didn't get to discuss any of it?

A. Well, very little, if any.

The Court: In response to any questions that

were put to you were any of these subjects dis-

cussed ? A. No.

The Court: In other words, did the questions

bv the Board cover this field you are talking: about
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and in your answers were you able to discuss

them? [29]

A. Well, only the work situation.

The Court : You mean secular work, or religious

work ?

A. Secular work. That is the point they were

driving at.

Q. (By Mr. Tietz) : You have seen the summary

or—we could call it a transcript—of the personal

appearance you had Ix'fore the local Board?

Mr. Eddy: Ma>' i interrupt for just a moment,

your Honor ^ I am trying to fix the date of this

personal api)earance because I believe he made two,

counselor. Isn't that correct? Which of those is he

referring to?

The Court: In July of 1952.

Mr. Eddy: Well, there wasn't any, according to

the record, in July of 1952.

The Court: ^laybe I am wrong.

Mr. Eddy: 1 ])elieve he said July, your Honor.

Mr. Tietz: I may have suggested that to the

witness. That's possible.

Mr. Eddy: I believe there was one in August

of 1952, on the 6th day of August, 1952. Is that

the one to which he has been testifying?

Mr. Tietz : I would think so. In July he made a

request, July 9, and the date a})parently— . The

minutes of action, which is page 12, your Honor,

bottom page 12— . It would indicate that August

6, 1952 was the time.

Q. When you spoke of the i)ei'sonal appearance
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before the local [30] Board in response to my ques-

tion as to what happened and what didn't happen

did you mean the one that you had before the

local Board in the summer of 1952 at your request?

A. That is right.

Q. You don't mean the one the next year when

Colonel Lyman called you in? A. No.

Q. That's a different thing altogether. This is

the one at your request ? A. Yes, sir.

Q. You have seen, I believe, the summary which

the Board, according to the regulation, and in

effect, placed in the file, have you not, summary of

what took place, which is a list of questions?

A. Yes, I have.

Mr. Tietz: Cross-examine.

Cross-Examination

By Mr. Eddy:

Q. In the summer of 1953 you went to New
Jersey, did you not ? A. Yes.

Q. And you were sent there an order to report

for work of—civilian work in New Jersey, were you

not ? A. Yes.

Q. And you were sent another copy of the same

order to your local address, were you not? [31]

A. Yes.

Q. Did you receive both of those?

A. Yes, I did.

Q. Now, the one that was sent to New Jersey

was sigiied, was it not?

The Court: Signed by whom?
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Mr. Eddy : By the Clerk.

A. Well, I suppose it was.

Q. Now, referring now

Mr. Tietz: What was it?

Mr. Eddy: He said, "I suppose it was."

Q. Referrinji^ now to your personal appearance

before the local Board on August 6, 1952, I call

your attention to the records in evidence here, at

the bottom of page numbei" 38, and ask you if this

is a photostatic copy of that record (handing docu-

ment to witness).

The Court: Ai-c you talking- about August Htli ?

Mr. Edd\' : Yes, your Honor.

A. Yes.

Q. Where was that meeting held?

A. At the local Board in Sonora.

Q. And what time of day was it, please?

A. Well, it was in the evening around 8:30.

Q. And did you attend by yourself, or did others

go with you?

A. T took my mother with me. [32]

Q. Anyone else? A. No.

Q. Your wife? A. No.

Q. Was anyone else that you knew there?

A. Yes.

Q. Who? A. Victor Geesa.

Q. Who? A. Victor Geesa.

Q. Is he in your church ? i

A. Yes. He is one of Jehovah's Witnesses.

Q. AV(>re ihvvv any other Jehovah's Witnesses

there ..^ A. Just the three of us.
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Q. Your mother and Victor and yourself?

A. That's right.

Q. And did you go into the meeting place?

A. Yes.

Q. All of you?

A. Well, Victor was in before I was. I suppose

he was sent the same letter to appear that evening,

too.

Q. He was making a personal appearance before

the Board, too, is that right?

A. Well, I couldn't say yes or no.

Q. Well, did the three of you arrive at this

address together? [33] A. No.

Q. You arrived with your mother?

A. That's right.

Q. And Victor was already there?

A. That's right.

Q. And did you and your mother go in?

A. My mother was left in the other room.

Q. But she went into the building?

A. That's right.

Q. And then what did you do?

A. Well, we sat and waited until about 8:30.

They were asking Victor

Q. Were you in a waiting room then?

A. That's right.

Q. You and your mother?

A. That's right. Then Mrs. Playhock came out

and said that

Q. Is that this witness here (indicating) ?

A. That's right—foi^ me to come in. x\nd my
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mother was going to come in, too, but then she

asked her to stay outside, that she just wanted to

talk to me.

Q. But your mother didn't tell Mrs. Playhock

that she wanted to come in, did she?

A. T don't remember.

Q. But you went in without her?

A. That's right.

Q. Then you were asked questions by the Board,

isn't that [34] right? A. That's right.

Q. And you answered those questions?

A. Yes.

Q. But you didn't tell the Board that you had

an extended statement that you would like to make,

did you?

A. Well, I started to and they said they had

the file and they would look into it.

Q. What did you start to tell them?

A. About my ministry.

Q. What's that?

A. About my ministry as a Jehovah Witness.

Q. Do you know who the members of the Board

are? Do you know them by sight?

A. Yes. I think I could recognize thetn.

Q. Do you know their names? A. No.

Q. Well, did one of them ask you questions, or

did they all ask you questions? A. Just one.

Q. What was his name?

A. T couldn't say offhand.

Q. Well, did you—he didn't actually interrupt

you when you were s])eaking, did he?
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A. No. [35]

Q. Well, don't you think that if you had asked

the Board—told the Board that you wanted to make

a statement about your ministry that they would

have listened to you?

A. Well, I started to, and they said that they

had the file and they would look into that.

Q. Did you tell them at that time that you

thought you were entitled to a ministerial exemp-

tion? A. Yes.

Q. Did you tell them why? A. Yes.

Q. Well, then, you did give your reasons why

you thought you were entitled to a ministerial

A. Not thoroughly because I said that I was

a Jehovah Witness and that's about all that it

amounted to.

The Court: Mr. Wylie, were the claims you

wanted to make orally also in writing, in your ques-

tionnaire, in attached documents?

A. I did hand a written document to them at

the close of the meeting.

The Court: Which stated your claim of being a

minister? A. Yes.

The Court: And it was something you had pre-

pared for the meeting?

A. Well, furthering my appeal, yes.

The Court: Well, in furtherance of the state-

ment you [36] had made in your questionnaire, is

that riajht? A. Yes.

The Court: Now, I don't want to put words in

your mouth. I want you to tell m(> what .you were
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trying to do. I am merely mentioning that to direct

your mind rather than to attempt to put words in

your mouth. Did they accept your written state-

ment? A. Yes, they did.

Mr. Eddy: I believe he is referring, your Honor,

to number 36, your numl)er 36 at the bottom of the

page.

Q. Is this a photostatic copy of that statement

(handing document to witness) ?

Number 36 at the bottom and numl)er 48 at the

top.

The Court: Yes, I have it.

A. Yes.

Q. (By Mr. Eddy) : That is a copy of it?

A. Yes.

Q. Well, is there anything you wanted to tell

them that isn't in that statement?

A. Well, yes, concerning my ministry.

Q. Well, you prepared this statement for the

purpose of giving it to the Board at this personal

appearance, didn't you?

Mr. Tietz: I will object. That is argumentative.

The witness has answered the question.

The Court: I will overrule the objection. [37]

Q. (By Mr. Eddy) : Didn't you prepare this

document for the purpose of giving it to the Board

at this meeting? A. Yes.

Q. And did you give it to the Board at this

meeting ? A. Yes.

Q. Well, now, while you were talking to the

—
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being questioned by the Board did your mother

attempt to get into the room where you were?

A. While the meeting was onl

Q. Yes. A. No.

Q. After the meeting was over did your mother

make—have any conversation with Mrs. Playhock

or any people of the Board about testifying?

A. No.

Q. Now, you work full time for the West Side

Lumber Company?

A. I worked forty-hour week.

Q. Well, isn't that—does anyone working there

work longer than that?

A. Well, if they had overtime.

Q. If they had overtime. Well, except for over-

time.

A. You mean work more than a forty-hour

week ?

Q. Yes. Isn't a forty-hour week considered a

full week's work at that place of employment?

Mr. Tietz: I object, your Honor. That's imma-

terial and argumentative. [38]

The Court: I will sustain the objection.

Q. (By Mr. Eddy) : What is your status in the

Jehovah Witness sect?

A. Congregational Publisher.

Q. Are you a Pioneer? A. No.

Q. Are you a Co-Servant? A. No.

Q. On March 27, 1953, you made another ap-

pearance before the Board, didn't you?

The Court: What date was this?
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Mr. Eddy: This was March 27, 1953, your

Honor.

The Court: All right. I can find it.

Q. {By Mr. Eddy) : And at that time you were

questioned by Colonel Lyman, is that not right?

A. That is right.

Q. I will hand you a portion of the record here

which is an account of that

Mr. Tietz: Excuse me. Would counsel please

identify it so I can follow him ?

The Court: Yes. It's the summary of March 27,

dated March 27, 1953. It's numliered 701 on the

bottom and 270 on the top, and it extends over two

pages.

Mr. Tietz: Thank you.

Q. (By Mr. Eddy) : I hand you that and ask

you if that is [39] a summary of that personal

appearance ? A. Yes.

Q. Did Colonel Lyman ask you this question:

"You were not satisfied with that classification but

you did not"

Mr. Tietz: I will object. It speaks for itself.

Mr. Eddy: "but you did not take advantage

of your right of appeal."

The Court: Einish the question.

Mr. Eddy: That's the question.

Q. Did you not answer "No"? A. Yes.

The Court: Well, the answer has been made. T

sup])ose that I will overrule the objection.

Q. (By Mr. Eddy) : Are you an Assistant Co-

Servant .^ A. No.
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Q. Are you an advertising Servant?

A. No.

Q. Do you have any

A. I was at one time an advertising Servant.

Q. At the time that you were classified"?

A. No. The Tuolumne company merged with

the Sonora ; therefore the duties that I had went to

the Servant in the Sonora company.

Mr. Eddy: No further cross-examination.

Redirect Examination

By Mr. Tietz

:

Q. You were asked concerning what [40] hap-

pened just before you went into the hearing room

of the local Board at this August, 1952, personal

appearance. Now I will ask you with respect to

your mother this question: The Clerk came out of

the hearing room, did she not? A. Yes.

Q. Then was happened?

A. She asked me to come into the room.

Q. Then what happened?

A. My mother started to come iu with me and

she stopped her and said that they just wanted to

talk to me.

Q. When you say your mother started to come

in, did your mother arise? A. Yes.

Q. Did she move towards the door through which

you went a few moments later? A. Yes.

Q. Now, you were asked with respect to this

order to report for induction, Selective Service
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form number 153 that you received in New Jersey.

What were you doing there then ?

A. T was attending- the N(^w World Convention

of Jehovah Witnesses.

Q. What is that? What was that?

A. It was the International Convention of Jeho-

vah Witnesses. And tliat lasted eight days and then

we came home.

Q. Anybody pay your expenses there?

A. No. [41]

Q. Now, you were asked with respect to that

order that you received there as to whether or not

it was signed, and your answer was "I suppose so."

Does that mean that you have a recollection that it

was, or what does your answer mean?

A. I don't know.

The Court: You mean you don't know whetlic^r

it was signed or not?

A. Well, I couldn't say yes or no.

Mr. Tietz: That's all.

The Court: Any further questions?

Mr. Eddy: No further questions.

Mr. Tietz: Will Mrs. Wylie please take the

stand ?

BEULAH WYLIE
called as a witness in behalf of the defendant, being

duly sworn to tell the truth, the whole truth and

nothing but the truth, testified as follows

:

The Clerk : Your name ?

A. Beulah Wilev. {
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Direct Examination

By Mr. Tietz

:

Q. Are you the mother of the defendant in this

case? A. I am.

Q. You have been in the court room and you

lieard him testify that you went with him to the

personal appearance hearing that [42] he had be-

fore the local Board in August, 1952?

A. I have.

Q. You heard him testify as to what took place

with respect to your approach to the room and be-

ing told that you couldn't come in? A. Yes.

Q. If you had been permitted to testify to that

local Board what would you have been in a position

to tell them at that time?

A. I could have told them that he had went from

door to door on Sundays; in group witnessing

where we arrived in car loads.

Q. Pardon me. Let me interrupt you. What
years are you talking about?

A. From '47 to '49 and '50.

The Court : May I ask you how much longer you

expect to take in your

Mr. Tietz: This is the next to the last witness.

I

This witness should take about three minutes more

of direct.

The Court: Let's conclude the direct and then T

have a verdict to take from the jury. Will you com-

plete your direct examination?
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Q. (By Mr. Tietz) : What else could you have

hold them concerning his ministry?

A. That he had attended meetings and prepared

talks to put on in public, six to eight minute talks.

Q. During what period of years? [43]

A. Pardon ?

Q. When did he do these things'?

A. During '50 and '51 and '2.

Q. What else could you have told them concern-

ing his ministry?

A. That he was a conductor of the Theocratic

Ministry School; and he had been assistant—

I

mean, a magazine servant whcn'c ho put the maga-

zines out to the com])any publishers ; and that he

had went on the street on Saturdays with the maga-

zines.

Q. Does any of this ministry work go back to

earlier years?

A. From the time he was big enough to under-

stand the truth.

Q. When was that?

A, From the time he was about twelve years old.

Q. AVas he ordained then?

A. In 1948, 1 believe.

^Ir. Tietz: You may cross-examine.

The Court : I am going to take the verdict from

the jury, Mrs. Wiley. Will you please sit down

until T take the verdict of the jury in this other

case.

(After a short recess the Court was again re-

convened.)
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The Court: All right, Mrs. Wylie. Would you

take the stand, resume the witness stand, please?

Any cross-examination, Mr. Eddy?

Cross-Examination

By Mr. Eddy:

Q. Mrs. Wylie, do you know Mrs. [44] Play-

hock?

A. No, I never saw her only at the Selective

Service Board that evening.

Q. You didn't tell her that you wanted to give

evidence to the Board, did you?

A. I didn't say anything, but I started to go in

with him.

Q. But you didn't say anything to Mrs. Play-

hock about that?

A. No, I didn't say anything.

Q. And you didn't say anything to her after

the meeting was over, did you?

A. She never came out after the meeting was

over. The door was shut behind and nobody

showed up until we left the building.

Q. You left the building before the meeting was

over ?

A. No. Pat came out and shut the door behind

him, and then him and I left the building together.

Mr. Eddy: That's all. Thank you very much.

Mr. Tietz: No recross.

Mr. Miles, please ste]) forward.
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JACK G. MILES
called as a witness on ])ehalf of the defendant, being

duly sworn to tell the truth, the whole truth and

nothing hut the trutli, testified as follows:

The Clerk : Your name, sir ?

A. Jack G. Miles. [45]

Direct Examination

By Mr. Tietz

:

Q. Are you acquainted with the defendant in

this case ? A. 1 am.

Q. Are you a—were you acquainted wdth him

during 1951, '52 and '53? A. Yes.

Q. Are you one of Jehovah's Witnesses?

A. I am.

Q. What caj)acity, if any, official capacity, do

you have with the organization?

A. r am Bible Study Servant at Sonora Congre-

gation. Also the Advertising Servant and Area

Study Conductor.

O. Did you have occasion to supervise any of

his work at the time ?

A. I helped him a little, whatever is necessary

on getting student talks ready w^here I could help

him.

Q. Do you keep records of the work that you

do?

A. Yes. I don't understand what you mean

there.

Q. Do you have any recordings of your work

wdth respect to when certain things were done.

wlien certain meetings were held?

«'
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A. Yes, I do.

Q. And would they reveal to you—were they

made at the time, at approximately the actual time,

when these things occurred'? [46] A. Yes.

Q. Do you have them with you?

A. Yes. I have them in my folder.

Q. Would you please go to youi' folder and

bring them to the witness stand so that we can dis-

cuss them for a few minutes?

Mr. Eddy: I will interpose an objection to their

entrance.

The Court: I am wondering', Mv. Ti(^tz. bef;>re

the witness brings the material, and since the objec-

tion has been interposed—I presume your objection

is that it is incompetent, irrelevant and immaterial I

Mr. Eddy: The objection is on those broad

grounds, and with the further discussion, your

Honor, that they would have no relevancy except as

to his ministerial status, and that is not a question

here.

Mr. Tietz: It may very well be.

Mr. Eddy: The failure to appeal

The Court: That's just the point. In other

words, as I see it it is only my duty to go in with

what was before the draft board and not what was

the condition. In other words, if any of this ma-

terial were attempted to be presented to the draft

board and the draft board either refused or failed to

evaluate it or treat it properly that might be a

question. But the question before me is not was he

a minister of the g'ospel. The question is. did tlK^
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draft board fail to [47] give him either due process

or make an impro])er chissification.

Mr. Tietz: That is correct, your Honor. But we
have a further issue here in a criminal trial, and

that is the veracity of the defendant. This witness

is in the nature of a character witness and he can

corroborate the truthfulness

The Court: Well, now, that is, of course, an-

other matter. You mean corroborate by specific

instances? This is not a general reputation

Mr. Tietz : No. He will corroborate the state-

ment of the defendant that he was a Jehovah Wit-

ness and he did certain work to the knowledge of

this witness.

The Court: Well, I will sustain the objection

then.

Mr. Tietz: That's all from this witness. Thank

you very nmch.

The defendant will now rest.

The defendant will renew the motion for judg-

ment of acquittal.

The (\)urt: You may now present that. How
long will it take you? If we are going to have a

lengthy argument I may set it down for sometime

for argument. Do you think you can argue very

briefly ?

Mr. Eddy : May it please the Court, I wanted to

put on a rebuttal witnc^ss.

The Court : \ am sorry.

Mr. Tietz: I am sorry, too. [48]

Mr. Eddv: 1 will recall Mrs. Plavhock.
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The Clerk : Let the record show this witness has

heretofore been sworn, and her name is Dolores

L. Playhock.

DOLORES L. PLAYHOCK
called as a witness by the Plaintiff, having been

previously duly sworn, testified further as follows:

Redirect Examination

By Mr. Eddy:

Q. Mrs. Playhock, the defendant here made a

personal appearance before the Selective Service

Board on August 6, 1952. Were you present at that

time? A. Yes, I was.

Q. Do you recall the incident of this personal

appearance ? A. Yes.

Q. Were you present in your duties as clerk of

the Board ? A. Yes.

Q. You were present and heard the testimony

of Mrs. Wiley, did you not? A. Yes.

Q. Let me ask you, Mrs. Playhock, did you ex-

clude Mrs. Wiley from the hearing room?

A. No.

Q. Did she tell you she wanted to go into the

hearing room? A. No.

Q. Did she tell you she wanted to make a state-

ment to the [49] Board? A. No.

Mr. Eddy : You may cross-examine.

Recross-Examination

By Mr. Tietz

:

Q. You heard the two witnesses testify that

when the defendant stood up and came toward the
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door where the local Board was having the hearing

his mother stood uj) and moved toward the door,

too ? You heard that ? A. Yes.

Q. Is that correct ?

A. I don't recall that that is correct. I wouldn't

say definitely that it is or isn't. May I make a

statement %

Q. Go ahead.

The Court : Is that concerning—you mean as to

what did occur? Yes.

A. Our general

Mr. Tietz: About this particular case. You can

tell us anything you know about it.

'V\\v Court: Am T correct, Mrs. Playhock, that,

you say, you have a practice, custom and practice?

A. Yes.

The Court : Well, I think custom and practice as

to liow this type of case is handled might—what

is it?

A. That if anyone wants to appear with a regis-

trant that we have never refused one; at any time

since I have been a clerk [50] have we ever refused

anybody coming in to testify, or just appear witli

the registrant at a personal appearance.

Q. (By Mr. Tietz) : Do you recall on this par-

ticular day that this defendant's mother was witli

him right outside the door?

A. I recall that—a woman. Now, I wouldn't say

I know it's Mrs. Wylie because I only seen her

once. 1 don't recall her face. But I remember when

tlu' reu'istrant was tlier(» aud a woman beimi" witli

i
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him, and that we had had several personal appear-

ances that night, and that we were late. The one

just previous to his had taken quite a bit of time, so

1 went out and apologized to her and to the defend-

ant for keeping him so long. And I offered his

mother even a magazine or a paper that I had in

the office to look at while the hearing was in prog-

ress. And that's all. I have no recollection of any-

thing that seemed to be a request on her part or a

wish on her part that she would be included in the

hearing.

Q. Do you recall that this woman stood up and

walked toward the door? A. No, no.

Q. Do you recall that she didn't do that?

A. Yes, I am—I can be more certain that she

didn't than she did.

Q. Why do you remember this particular inci-

dent? Something unusual about it? [51]

A. Well, because we have had only three cases

in our local Board office since I have been clerk

there where they had had a 1-0 classification or—it

wasn't a 1-0 at that time, but it was as of the out-

come of that personal appearance. And we have

had only two others reported for work of civilian

importance, for civilian work, work for national

importance, and so this one is outstanding in my
mind.

Q. But at that time he didn't have a 1-0, did he?

A. No.

Q. So at that time there was nothing rini(|ue

about him or unusual, was there?
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A. W^ell, we have had very few 1-AO and 1-0.

Q. Why do you say "1-AO"? Did he have a

l-AO?

A. No. Because they, too, are conscientious ob-

jectors.

Q. Well, at that particular time what was there

about his case that would make you remember?

A. Well, the particular time there I think we

only had one other mother come in to make—to

come in and talk to the Board in the evening, and I

recall that this woman was in there. And I just

believe it was his mother. 1 didn't have any reason

to believe it was or it was someone—relative or

friend.

Q. How many personal appearances did you

have that particular evening?

A. We had two I am—that T am certain of. [52]

Q. And the other one took quite a bit of time?

A. Yes.

Mr. Tietz: That's all.

The Court: Any further questions?

Mr. Eddy: Yes. One more.

Redirect Examination

By Mr. Eddy:

Q. Mrs. Playhock, I hand you a document which

is part of a file, number 14 at the bottom. There is

some notes thereon. What do they indicate, please?

A. Well, all three of them you want me to

Q. Well

The Tourt : Tie wants to know what thev are.
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A. Oh. They are little notes that you i^ut in the

registrant's file as different things occurred that I

thought was important enough to go in the file.

Q. Is there one to indicate that the defendant

was at the Board on July 3, 1952 ?

A. Yes. I wrote a note, "July 3/52. Registrant

in. Requested a form for appeal. Told no special

form required. To just write letter. And if any

additional information he would like Board mem-
bers to have to include it. Cautioned regarding ten

day appeal period." And I initialed it.

Q. Well, the registrant was in and asked your

advice about an appeal? A. Yes. [53]

Q. And that's what you told him'?

A. Yes.

Q. Had he been in—has he come in on other

times'? A. A number

Q. And asked your advice about Selective Serv-

ice? A. On a number of occasions, yes.

Mr. Eddy: Thank you very much.

Mr. Tietz: I would like to ask a few questions

on this particular point.

The Court: Certainly,

Recross Examination

By Mr. Tietz

;

Q. Isn't it a fact that the registrants may and

do in one community—strike that.

When you notify a registrant of a classification

you send it on a postcard that is called an SSS
Form Number 110, correct '^ A. Yes.
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Q. And that postcard tells the registrant that he

has two avenues of relief—a personal appearance

and an a])pea]—does it not? A. Yes.

Q. And that postcard—the information on the

])ostcard indicates to him, does it not, he can ask

for both ? A. Yes.

Q. And it is a fact, is it not, that registrants

frequently [54] do ask for both? A. Yes.

Q. And they ask for both in one communica-

tion? A. That's right.

Q. So that on July 3, 1952, he came in and you

gave him advice on it, correct? A. Yes.

Q. And on July 8, 1952, he sent what is called

now page 31 of the exhibit?

A. Oh, I don't have it with me.

Mr. Tietz: Would you please show^ the witness

page 31?

The Court: This is July 8, 1952?

Mr. Tietz: Yes, your Honor.

Q. You receive many similar communications,

written communications from registrants, do you

not?

A. Not a great many, but a immber of them.

Q. And they generally write differently than

your State hcnidquarters or the various lawyers or

others that write you, do they not, the way they

express themselves? A. Yes.

Q. Now, isn't it a fact that whenever a regis-

trant in any way indicates he wants an appeal that

you give him the a])peal? A. Yes.

Q. And wli(']i he uses the words "an a]i])eal"
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even artlessly [55] or mixed up in some way just so

it seems that he wants an appeal you go ahead and

send the file on to the appeal Board, do you not?

A. Yes.

Q. Do you have any method of summing up or

sizing uj:) a communication that comes in with re-

spect to putting, say, red marks on it so that you

know how" to handle it?

A. I usually write a little note and type it on

for myself as something I want to recall, and I have

underlined things and ringed them also.

Q. And you consider the communication from

then on as being what you are underlining or your

note indicates; if it's an appeal you treat it as an

appeal, if it's something else you treat it as what-

ever you have so indicated, correct?

A. Unless I change my mind,

Q. It isn't necessary for a registrant to wait

until after the personal appearance to write another

communication and then ask for an appeal to get

an appeal, is if? A. No.

Mr. Tietz: That's all.

Redirect Examination

By Mr. Eddy

:

Q. I ask you if this is the report

Mr. Tietz: Excuse me. What is counsel refer-

ring to?

Mr. Eddy : This is the

Q, T ask you if this is the report of the sum-
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mary of the [56] jjersonal appearance on August 6^

1952 (liandino' document to witness) ?

A. Yes.

Q. Would you read the back page of that,

please?

A. "Registrant was then asked by clerk before

Board members if his letter of July 8 was inter-

preted to his satisfaction and if he understood

clerk's letter to him of July 9; that if he was not

satisfied with the classification given him after per-

sonal a])})earance he had the right to appeal and

then his case would go before the appeal Board.

Eegistrant said he understands the letter and that

he would ap])eal the classitication he would receive

in a few days if it was not satisfactory with him."

Mr. Eddy : Thank you.

Recross Examination

By Mr. Tietz

:

Q. Now, do you mean by that that he in no way

indicated before that he wanted to take an appeal

from the 1-0 classification?

A. No. He had to ask for an appeal and he

called for an apjjeal hearing. He had asked for an

appeal, yes, that's true, and indicated in the letter

that he wanted a personal appearance. I don 't recall

right now what my thinking was there, Imt 1

thought to give the registrant all his rights and to

be certain hv understood if his case was reopened
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and he was reclassified that he should appeal [57]

again.

Mr. Tietz: Now, counsel, would you please hand

the witness the photostatic copy of the file so the

witness can follow me in the five or six different

pages I am going to draw her attention to? I think

the Court should have one before your honor to

follow.

Mr. Eddy: You may take that one (handing to

witness).

Mr. Tietz: You don't happen to have one for

me, do you?

Mr. Eddy: I gave it to the witness.

Q. (By Mr. Tietz) : Now, Mrs. Playhock, my
first question is this: Isn't it a fact that both before

the personal appearance hearing and after the per-

sonal appearance hearing, the witness em2:)hatically

and clearly stated in writing to the local board that

there is only one classification he could, in good

conscious and in accordance with the dedication he

had made, accept, and that classification was 4-D?

Isn't that correct?

Mr. Eddy: I will have to object to that, your

honor, on the ground that he is asking this witness,

who is a clerk of a Board, to interpret what is in

the entire record, and the record has been admitted

into evidence, and it's before the Court, and I don't

believe that this witness is competent to testify as

to the contents of the record or should be permitted

to testify as to the contents of the record.

Mr. Tietz : AYell, your honor, I made no objection
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when [58] the witness was asked concerning pages

38, '9 and 40, which is argumentative and

The Couii:: You understand, of course, tlie only

thing is that I don't know that her opinion is par-

ticularly material as to whether or not

Mr. Tietz: Then I will withdraw it. Your

honor has a point. But I would like to take a few

minutes and go right through the file and point out

—at the same time then I won't make any argument

on it.

The Court : Good.

Q. (By Mr. Tietz) : I invite your attention to

page 6 of the file, which is page 3 of classification

questionnaire. Look at the bottom. Isn't it a fact

that he then at the earliest possible moment states

he was a minister of religion? A. Yes.

Q. Isn't it a fact that on ])age 11 of that same

classification questionnaire when he was asked—"In

view of the facts set forth in this questionnaire it is

my o]union that my classification should be class
—

"

and he ])ut in "4-D"? A. Yes.

Q. Now, I will invite your attention to page 20,

and there we have a letter sent in on his behalf,

and that letter refers to him as a minister, does

it not? A. I will have to read it.

The Court : It's next to the last line. [59]

A. Yes.

Q. (By Mr. Tietz) : And then I will invite your

attention to page 27, which is an insert in Selective

Service form number 150, the special form for

conscientious objectors, in which he deliberately and
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perhaps laboriously wrote out a long statement, and

then he said that he is one of Jehovah's Witnesses,

and he could not sign either of the two conscientious

objector classification questionnaires because he

could only do what his dedication permitted him to

do. Isn 't that right ?

A. I would have to read it, but if you have

Q. Page 27.

A. I understand that it is the insert in his ques-

tionnaire.

Mr. Eddy: I will stipulate he never abandoned

his claim.

Mr. Tietz : That will help us.

Mr. Eddy : I maintain he waived it by failing to

appeal, but I will stipulate he never abandoned it.

Mr. Tietz: That is an argumentative interpreta-

tion of what occurTed, and the Court might decide,

as a matter of fact, that he did not attempt to ap-

peal, although I am not going to argue it now that

he did attempt to appeal, and he was entitled to

have an appellate determination of his claim, that

he used the magic word "appeal" in his letter which

ordinarily is sufficient.

Now, will counsel stipulate that on page 66, [60]

which was written after the personal appearance

hearing, was written in response to the ultimatum

sent him when he was given three types of work to

choose from ; and in response to that he wrote on

the back of that form—and it is now page 6Q of the

exhibit
—"I cannot take part in the work program

in lieu of induction as it would be compromising."
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Then he goes on to explain that. And then, on page

71, we have the hearing at the local board where he

was brought in, and with a Colonel from the State

headquarters, he was questioned. And will counsel

stipulate that at no time in there was he asked to

give the kind of work that would fit in with his

life dedication?

Mr. Eddy: What was that request for stipula-

tion?

(Record read by reporter.)

Mr. Eddy: I will not stipulate because I don't

know— 1 do not have fresh in my mind what

Mr. Tietz: T think the court is right, that we

can see from page 72 that it was

A. May T say something, your Honor?

The Court: Well, you haven't been asked a ques-

tion.

Mr. Tietz, do you have any more questions of this

witness?

Mr. Tietz: One more.

Q. When this letter of July 1, 1953, came in—it's

called ])age 85 of the exhibit—you gave that letter

special [61] consideration, didn't you? Will you

please refresh your memory by looking at the file

and have in mind what occurred soon thereafter?

(Witness looking at document.)

Q. Would you please also look at page 90 i

Didn't you reopen the case, his classification?

A. After this?

Q. Yes, after the July

A. 15th? Yes, we ()])enod—just a moment.
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Q. Better make sure of this. This is rather a

crucial point.

A. No, we did not reopen the case.

Q. You did not formally reopen it. Why didn't

you reopen it?

A. It was the Board members' decision to not

reopen.

Q. Were you there when that decision was made %

A. Yes.

Q. Can you tell us what was said as to why it

shouldn't be reopened? I call your attention to the

fact that this is before the order to report was sent

out. A. Yes.

Mr. Eddy: I will object to the introduction of

any deliberations of the Board which are not a

necessary part of the record, your Honor.

Mr. Tietz: If it was an illegal reason or a mis-

construction of the law I think we should know it.

The Court : I don 't know that it is [62] particu-

larly material, but if it is I will permit her to an-

swer the question. I will overrule the objection. Do
you know what reason was given, if any?

A. If I can have a minute or so I will see if I

can recall from reading this.

The Court: Yes.

A. As I recall, the Board members felt the fact

that he was working full time in secular work that

they felt that he didn't qualify for 4-D. And also

based on his early assertion that he would take

tv/enty-four months of civilian work that was im-

portant to the National welfare.
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Mr. Tietz: Thank you. No more questions.

Redirect Examination

By Mr. Eddy:

Q. You say the file reveals at one time he agreed

to do work of National importance and then he

changed his mind? A. Yes.

Mr. Eddy: No fui-ther questions.

The Court : You may step down.

Does that conclude it, the Government's testi-

mony ?

Mr. Eddy: No further evidence in rebuttal.

The Court: Now, you have a motion to make,

Mr. Tietz. But it is five o'clock. I can't ask the

reporter to stay here all day and all night. I have

a matter that starts at nine-thirty tomorrow morn-

ing. How long will it take to [63] present the mo-

tion for judgment and acquittal? Your argument

on the case in chief, I su])poso, will run

Mr. Tietz: The argument would take some time.

The Court: I mean the argument on the motion.

Do you want to argue it?

Mr. Tietz: I would like very much to. Because

of the fact that it is late and I am from out of the

city, possibly the court might just as w^ell have a

brief on the subject and not have it in oral argu-

ment.

The Court: Well, if you w^ant to present a brief,

it's all right with me. I don't know whether there

is too much to brief in this case. T have gone through

your points raised in writing and T have—the only
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thing I would want to do would be to examine the

file. How much time do you want ?

Mr. Tietz : I would think about ten, ten and ten.

The reason I want the last ten is that I will be in

the east just about when the Government's brief

would come and I will not be here. Preferably I

would like fifteen, ten and ten and then I will be

most certain of not having the brief coming while I

am gone.

Mr. Eddy: Is counsel assuming he is going to

open?

Mr. Tietz : Oh, yes.

The Court: He is presuming because it is his

motion for judgment of acquittal.

Mr. Eddy: Wasn't there to be a consolidated

argument? [64]

The Court: I am not going to get into those

situations. As a matter of fact, I don't want this

to be briefed too late. If it's going to be briefed,

why, it ought to be done in as short a form as pos-

sible.

Mr. Tietz : May I say that two or three questions

may be briefed and the rest will be points and

authorities because the court has heard a part of

my argument in the last cross-examination?

The Court: Yes. And I have heard similar argu-

ments of a similar nature. I mean, I am familiar

with the general problem. But I have no desire to

foreclose you from presenting your matter in writ-

ing. But I don't want to lengthen it out too long.

And, Mr. Eddy, insofar as who argues first or last,

it makes no difference to me.
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Mr. Eddy: If counsel wishes to open, it's all

right with the Government. But I merely wanted

to straighten it out.

The Court : Yes, I understand that.

Mr. Tietz: I would like the fifteen, ten and ten

arrangement, your Honor, if that is agreeable.

The Court: AVell, it isn't agreeable. I want it

faster than that. I don't want this matter strung

out. This is the first of April. It will be into May.

It will gQt to be June before we get to this matter.

Well, how much time does the Government need to

respond, Mr. Eddy?

Mr. Eddy: Well, the Government would like to

have at [65] least five days.

The Court: How about ten, five and fivef Will

that beat your eastern trip?

Mr. Tietz: Well, on the 19th I know I will be

in New York and that seems to hit it. I will be there

from the preceding Friday. I will arrive there on

Friday.

Mr. Eddy: You are going to put all your shots

in the first one anyway so I will have a chance to

reply.

Mr. Tietz : That would be the understanding. My
last one would be only to reply to what is in the

Government's brief.

The Court: Mr. Tietz, you say you are going to

be there then earlier. Well, let's see. Can you get

your brief in by the Friday—the 9th ?

Mr. Tietz: I should think so.

The Court: Then the Government by the follow-

ing Friday, the 16th?
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Mr. Eddy: Oh, yes.

The Court: Would that be satisfactory?

Mr. Eddy: Yes, your Honor.

The Court: And can you have yours in by the

following' Friday, the 23rd?

Mr. Tietz: Yes.

The Court: All right. That's the way it will be

briefed, and then I will set it down for decision. Of

course, [_QQ^ this boy is at large on bail.

Mr. Tietz: Yes, your Honor.

The Court: Friday, the 30th. I will try to be

here on the 30th. I may have to change that date.

If I do, why, this defendant w^ill be available, will

he not?

Mr. Tietz: Yes, sir.

The Court : I want to save you any inconvenience

of any more traveling than I can, Mr. Tietz, but

this man, the defendant, has to be present. I don't

know whether you have to be present, except I want

you present at the time if the time does arise that

there is judgment and sentence involved.

Mr. Tietz : In other words, on the 30th my pres-

ence is not required?

The Court: Yes. But the young man's presence

is required. I will just make the decision whatever

it is and then put the time over to judgment and

sentence at a time that you can be present, or have

somebody present to represent you here with the de-

fendant if the situation developes where there is

judgment and sentence. If there is a judgment of

acquittal, of course, then that will end it.

Mr. Tietz: Now, your Honor, merely for the
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sake of the record, may I make a formal motion

at this time? May I state it?

The Court : Certainly. You have a formal motion

on file. [67]

Mr. Tietz : Well, I made that at the end of the

Government's case.

The Court: You want to reiterate it now?

Mr. Tietz: Judge Matthews in the court of ap-

peals—although he won't be sitting on any cases

any more—he once said that a motion must be re-

peated.

The Court: Well, I will consider that you have

repeated it.

Mr. Tietz : Thank you. And I wish to add to the

twelve typewritten points, and the 13th, which I

stated orally, a 14th point, which is as follows:

"Undisputed evidence shows the local Board de-

prived the defendant of his procedural rights to due

process at his personal appearance hearing before

said local board in that he was not given a full and

fair hearing, the evidence being that he was cut off

in his attempt to discuss and explain certain techni-

cal matter in his file relating to his ministry ; namely,

his dedication and the meaning of theocratic minis-

try."

'i'he Court: Yes, that may be added.

Well, then, the briefing will be the 9th, 16th and

23rd, and then the case will be down for decision on

Friday, April 30, at 10 o'clock. Or I should put it

down for 9:30 to be safe. And, Mr. Wylie, you are

going to be at large on bail. Friday, April 30, at

9:30 a.m.
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Mr. Wylie: Friday, April 30th. [68]

The Court : At 9 :30 a.m.

All right. Court will be at recess until 9 :30 tomor-

row morning.

Reporter's Certificate

I do hereby certify that the foregoing 69 pages

contain a complete and accurate transcription of the

verbatim stenotype notes taken by me at said time

and place.

Dated: Sacramento, California, June 28, 1954.

/s/ JOHN A. THEAKSTON,
Certified Shorthand Reporter.

[Endorsed] : Filed June 30, 1954. [69]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK TO
RECORD ON APPEAL

I, C. W. Calbreath, Clerk of the District Court

of the United States for the Northern District of

California, do hereby certify that the foregoing and

accompanying documents listed below are the orig-

inals filed in this Court in the above-entitled case,

and that they constitute the record on appeal herein

as designated by the parties

:

Indictment.

Waiver of Jury Trial.

Motion for Judgment of Acquittal.

Judgment.
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Notice of Appeal.

Designation of Record.

Bail Bond Pending Appeal.

Extension of Time.

Order Correcting Order of June 14tli.

Reporter's Transcript.

Plaintiff's Exhibit No. 1.

In Witness Whereof, I have hereunto set my
hand and the seal of said Court this 12th day of

July, 1954.

[Seal] C. W. CALBREATH,
Clerk;

By /s/ C. C. EVENSEN,
Deputy Clerk.

[Endorsed]: No. 14427. United States Court of

Ai^peals for the Ninth Circuit. William Patrick

Wylie, Appellant, vs. United States of America,

Appellee. Transcript of Record. Appeal from the

United States District Court for the Northern Dis-

trict of California, Northern Division.

Filed July 13, 1954.

/s/ PAUL P. O'BRIEN.

Clerk of the Ignited States Court of A])pea]s for the

Ninth Circuit.

I
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In the United States Court of Appeals

for the Ninth Circuit

No. 14427

WILLIAM PATRICK WYLIE,
Appellant,

vs.

UNITED STATES OF AMERICA,
Appellee.

ADOPTION OP DESIGNATION

Appellant hereby adopts the Designation of Rec-

ord heretofore filed in the District Court.

/s/ J. B. TIETZ.

[Endorsed] : Filed July 26, 1954.

[Title of Court of Appeals and Cause.]

STATEMENT OF POINTS ON WHICH AP-
PELLANT INTENDS TO RELY ON AP-
PEAL

Appellant will rely upon the following points in

the prosecution of his appeal from the judgment

entered in the above-entitled cause:

I.

Defendant may present defenses based on denials

of due process despite the fact he was not given an

administrative appeal.
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II.

Depriving- this defendant of an administrative ap-

peal was a denial of due process; whether it was a

clerical oversight or a misconstruction of the law

by the local board is immaterial.

III.

Denial, at his appearance before local board, of

the right to discuss and explain his file, was a ma-

terial denial of due process.

IV.

There was a complete failure of evidence to estab-

lish guilt in that there was no evidence the defend-

ant was within the jurisdiction of the local board

that issued the order to report.

V.

A registrant is denied due process when he brings

a witness to his personal appearance, to present new

and further evidence, evidence that the witness is

best qualified to give and the board refuses to hear

this witness.

VI.

Section 462(a) of the act and part 1660 of the

regulations, insofar as they have ))een construed

and api)lied to the defendant constitute an unrea-

sonable abridgment of his right of freedom of re-

ligion contrary to the first Amendment to the United

States Constitution.

VII.

Sections 1660.20(d) and 1660.30 of the regulations
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insofar as they have been construed and applied to

the defendant constitute an unreasonable abridg-

ment of defendant's freedom contrary to the thir-

teenth amendment to the United States Constitution.

VIII.

Sections 1660.20(d) and 1660.30 of part 1660 of

the regulations are contrary to the first, fifth, thir-

teenth and fourteenth amendments to the United

States Constitution.

IX.

The denial of the ministerial classification is

illegal, arbitrary and capricious because the draft

board employed artificial standards in determining

what constitutes a minister of religion within the

meaning of the act and regulations; and they did

not follow^ the definition of the term used in the act

and regulations in determining the claim of the de-

fendant as a minister of religion.

X.

The local draft board violated the defendant's

right under the act and the regulations to have his

claim for a ministerial exemption reconsidered be-

cause it abused its discretion by arbitrarily refusing

to reopen his classification when he presented new

evidence that he was a regular minister which, if

true, would have required his reclassification into

Class IV-D.

XL
It was undisputed that there had been no com-

pliance whatsoever with the regulation [§ 1604.41]
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requiring an advisor and requiring that the ad-

visor's name and address be conspicuously posted.

XII.

The order to report, on which the prosecution is

based, is invalid because there was insufficient proof

the order was properly executed.

/s/ J. B. TIETZ.

Affidavit of Service by Mail attached.

[Endorsed]: Filed July 26, 1954.



No. 14447

Winitth States

Court of ^pealsi
for ^t Mnti) €ivtuit.

ETHEL R. SCHMEISER and K. GEORGE
ANDERSON, Executrix and Executor of
the Estate of THEODORE GEORGE
SCHMEISER and ETHEL R. SCHMEISER,

Appellants,
vs.

Y. THOMASIAN (Sometimes Known as YEPPIE
THOMAS), an Individual Doing Business Un-
der the Fictitious Name and Stvle of THOMAS
WELDING & MANUFACTURING CO.,

Appellee.

SDranstript of Eecorb
In Two Volumes

Volume I

(Pages 1 to 443)

Ap^al from the United States District Court for the

Southern District of California,

Northern Division.

FILED
Phillips & Van Orden Co., 870 Brannan Street, San FranN<«Vo.l-5o^4^

gAUC e: O'BRIEN
CLERK





No. 14447

^niteb States

Court of ^pealsi
for tijE Mnti} Circuit.

ETHEL R. SCHMEISER and K. GEORGE
ANDERSON, Executrix and Executor of
the Estate of THEODORE GEORGE
SCHMEISER and ETHEL R. SCHMEISER,

Appellants,
vs.

Y. THOMASIAN (Sometinicvs Known as YEPPIr]
THOMAS), an Individual Doing- Business Un-
der the Fictitious Name and Stvle of THOMAS
WELDING & MANUFACTURING CO.,

Appellee.

?Krans;crtpt of Eetorb
In Two Volumes

Volume I

(Pages 1 to 443)

Appeal from the United States District Court for the

Southern District of California,

Northern Division.

Phillips & Van Ordon Co., 870 Brannan Street, San Froncisco, Caiif.—10-29-54





INDEX

[Clerk's Note: When deemed likely to be of an important nature,

errors or doubtful matters appearing in the original certified record
are printed literally in italic; and, likewise, cancelled matter appear-

ing in the original certified record is printed and cancelled herein
accordingly. When possible, an omission from the text is indicated by
printing in italic the two words between which the omission seemi
to occur. 1

PAGB

Amendment to Answer and Stipulation 16

Answer and Counterclaim 6

Answers to Interrogatories Propounded by

Plaintiffs to Defendant Under Rule 33 R.C.P. 20

Appeal

:

Adoption of Concise Statement of Points

and Designation of Record on 443

Cost Bond on 50

Concise Statement of Points on 51

Notice of 49

Appellants' Adoption of Concise Statement of

Points on Appeal and Designation of Con-

tents of Record on Appeal 443

Certificate of Clerk 440

Complaint for Infringement of United States

Letters Patent No. 2,538,167 and Des. 137,-

446 3

Concise Statement of Points on Appeal 51

Cost Bond on Appeal 50



u

INDEX I'AdK

Exhibits, Defendant's:

C—Photo 491

D—Photo 492

E—Photo 493

F—Photo 494

G—Photo 49,5

H—Photo 496

I—Tnvoiee No. 4269 497

J—Honorable Disebar^T From U. S. Navy 499

K—Photo 503

P—Patent No. 165,839 504

Q—Patent No. 1,190,257 507

R—Patent No. 1,884,803 511

S_Patent No. 324,208 514

T—Patent No. 1.802,556 519

XT_Patent No. 2,472,386 524

Y—Photo 529

W-1—Photo 530

W-2—Photo 531

W-3—Photo 532

X—Invoice Dated May 1, 1943 533

Y—Clieck, $410.97 Dated April 29, 1943 ... 534



Ul

INDEX PAGE

Exhibits, Plaintiffs^

No. 1—Patent No. 2,538,167 445

5—Sketch of Cross-Sections of Ma-

chine 449

7—Patent No. 2,537,802 450

8—Brochure 455

9—Brochure 457

10—Clipping From Fresno Bee 459

11—Brochure 460

11-A—Brochure 462

11-B—Brochure 464

12-A-F—Photos 466

16—Photo 469

18—Photo 469

19—Group of Photos 470

20—Invoice 472

21—Brochure 473

22—Patent No. 2,288,110 474

23—Clippings From Fresno Bee 479

25—Miscellaneous Employment Sheets 480

26—Invoice 489

27—Invoice 489

28—Invoice 490



INDEX . l'A(JK

Findings of Fact and Conclusions of Law .... 41

Interrogatories Propounded to Defendant Un-

der Rule 33 R.C.P 17

Interrogatories Propounded to Plaintiffs and

Motion for Production of Documents Under

Rules 33 and 34 F.R.C.P 23

Judgment 47

Motion to Join a Party Plaintiff 38

Names and Addresses of Attorneys 1

Notice of Additional Prior Art Patents Relied

on by Defendant 37

Notice of Appeal 49

Oral Oi)inion of tlie Court January 23, 1954 ... 439

Plaintiff*'s Answers to Defendant's Interroga-

tories 31

Ex. A—Letters Testamentary 35

Stipulation Re Plaintiffs' Interrogatory No. 3 19

Order Re 19

Supplemental Order Dated January 25, 1954 . . 39

Transcript of Proceedings 55

Witnesses, Defendant's:

Andersen, K. George

—direct 214

Bevins, Stanley A.

—cross 184

—direct 177



V

INDEX PAOE

Witnesses, Defendant's—(Continued)

Britton, Vernon C.

—direct 165, 417

—cross 423

—redirect 430

Chezick, Alvin

—direct 117

—cross 133

—redirect 160

Gibbs, Richard L.

—direct 94

—cross 106

—redirect 116

—recross 117

Hlafsa, John Albert

—direct 211

Jones, George Douglas

—direct 308, 319

—cross 340, 357

Norman, W. T. (Deposition)

—direct 293

—cross 302

—redirect 305

Pretzer, Adam

—direct 188

—cross 198

—redirect 207



VI

INDEX PAGE

Witnesses, Defendant 's—(Continued

)

Rodriqnoz, Manuel

—direct 435

—cross 437

Thomasian (Thomas), Yeppie

—direct 219, 229, 413

—cross 241, 273

—redirect 289

Wyckoff, James Arthur

—direct 431

—cross 433

Witnesses, Plaintiffs':

Michel sen, Fred E.

—direct 392

—cross 400

—redirect 410

Morgan, Thomas V.

—direct 378

—ci'oss 389

Thomas, Yeppie

—cross 60, 76, 92

West, Archie C. *

—direct 362

—cross 374



NAMES AND ADDRESSES OF ATTORNEYS

For Appellants

:

NAYLOR and LASSAGNE,
JAS. M. NAYLOR,

420 Russ Bklg.,

San Francisco 4, Calif.

For Appellee

:

LYON & LYON,
LEWIS E. LYON,
JOHN B. YOUNG,

811 West Seventh St.,

Los Angeles 17, Calif.





In the United States District Court, Southern

District of California, Northern Division

Civil Action No. 1082

ETHEL E. SCHMEISER and K. GEORGE AN-
DERSON (aA/a KAI GEORGE ANDER-
SON), Executrix and Executor of the Estate of

THEODORE GEORGE SCHMEISER (a/k/a

T.G. SCHMEISER),
Plaintiffs,

vs.

Y. THOMASIAN (Sometimes Known as YEPPIE
THOMAS), an Individual Doing Business

Under the Fictitious Name and Style of

THOMAS WELDING & MANUFACTUR-
ING CO.,

Defendant.

COMPLAINT FOR INFRINGEMENT OP
UNITED STATES LETTERS PATENT No.

2,538,167 AND DES. 137,446

Now Come the plaintiffs and complaining of the

defendant allege:

I.

The defendant is a resident of Fresno, California,

within the Southern District of California ; and the

jurisdiction of this Court is founded upon the patent

laws of the United States.

11.

On March 14, 1944, Letters Patent No. Des. 137,-

446 of the United States were dulv and reo^iilarlv
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issued to Tlioodore G. Schmoiser, an individual of

Fresno, Fresno County, [2*] California, and on

January 16, 1951, United States Letters Patent No.

2,538,167 were duly and rei^ularly issued to the said

Theodore G. Schmeiser.

III.

That the said Theodore G. Schmeiser is deceased,

and the plaintiffs are the duly appointed, qualified,

and acting executrix and executor, respectively, of

the estate of Theodore G. Schmeiser, deceased, and

as such are entitled to all rights of action under

said Letters Patent, and each of them, together with

the right to sue for and recover for all infringe-

ments thereof.

TV.

Defendant has, since the grant of said Letters

Patent, and each of them, infringed each of said

Letters Patent by making, selling, and causing to

be used earth working roller units embodying the

inventions patented in said identified Letters Patent,

and each of them.

V.

The required statutory notice has been placed on

all earth working roller units manufactured and

sold by the said Theodore G. Schmeiser in his life-

time and by plaintiffs herein, and the said defend-

ant has been given written notice of his said in-

fringement, and in addition thereto has had actual

notice of the issuance of said Letters Patent, and

each of them.

Page numbering appearing at foot of page of original Certified

Transcript of Record.

i
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VI.

That by reason of the said infringement of said

Letters Patent, and each of them, by the defendant,

the said Theodore G. Schmeiser suffered, and his

estate has continued to suffer, great loss, damage

and injury.

Wherefore, plaintiffs demand: [3]

(1) A final judgment against further infringe-

ment by defendant and those controlled by defend-

ant;

(2) An accounting and judgment against de-

fendant of and for all damages suffered by the said

Theodore G. Schmeiser and his said estate.

(3) An assessment of costs against defendant,

including reasonable attorneys' fees; and

(4) For such other, further or different relief

as the Court shall deem proper.

WEBSTER & WEBSTER,

/s/ PERCY S. WEBSTER,

/s/ ROGER B. WEBSTER,

Attorneys for Plaintiffs.

[Endorsed] : Filed May 28, 1951. [4]
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[Title of District Court and Cause.]

ANSWER AND COUNTERCLAIM
Comes Now the defendant, Y. Thomasian (some-

times known as Yeppie Thomas), an individual

doini;- business under the fictitious name and style

of Thomas Weldinii; & Manufacturing Co., answer-

ing the complaint, herein, and alleges:

I.

Answering Paragrajih T of the complaint, defend-

ant admits the allegations thereof.

II.

Answering Paragraph IT of the complaint, de-

fendant admits that on or about March 14, 1944,

United States Letters Patent No. Des. 137,446 were

granted and issued to Theodore 0. [5] Schmeiser,

but defendant denies that said Letters Patent were

duly or legally issued for an invention; defendant

admits that on or about January 16, 1951, United

States Letters Patent No. 2,538,167 were granted

and issued to Theodore G. Schmeiser, but defendant

denies that said Letters Patent were duly or legally

issued for an invention.

III.

Defendant admits that Theodore G. Schmeiser is

deceased, but defendant is without knowledge suffi-

cient to form a belief as to the truth of the other

allegations of Paragraph III of the complaint.

IV.

Answering Paragraph IV of the com]:)laint, de-

fendant denies each and all of the allegations of the

said Paragraph.
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V.

Answering Paragraph V of the complaint, de-

fendant is without knowledge sufficient to forni a

belief as to the placing of the required statutory

notice on all of the earth working roller units manu-

factured and sold by Theodore G. Schmeiser in his

lifetime and by plaintiffs herein, but defendant ad-

mits that he has received written notice of the

alleged infringement, and that he has had actual

notice of the issuance of said Letters Patent and

each of them.

VI.

Answering Paragraph VI of the complaint, de-

fendant denies each and all of the allegations of said

Paragraph.

As Separate and Additional Defenses, Defendant

Alleges

:

VII.

That he has within six years preceding the filing

of the complaint herein, and since the filing thereof,

done no act or thing, and threatens to do no act

or thing, infringing [6] the claims of United States

Letters Patent No. Des. 137,446, or any of the claims

of Letters Patent No. 2,538,167.

VIIL
That the purported designs or inventions claimed

in said United States Letters Patent Nos. Des. 137,-

446 and 2,538,167 were not patentable to Theodore

G. Schmeiser named therein under the provisions

of Sections 4886, 4929 and 4933 of the Revised
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Statutes of the United States (35 U.S.C. 31, 73) and

therefore said Letters Patent are, and each of them

is, and all of the claims of each of them are invalid

and void.

IX.

That all of the claims of each of said Letters

Patent Nos. Des. 137,446 and 2,538,167 are, and each

of them is, invalid because each of the alleged de-

signs and inventions described therein was patented

and described in printed publications in this and

foreign countries before the alleged discoveries

thereof by the applicant for each of said Letters

Patent for more than one year prior to the applica-

tion for said Letters Patent as follows:

Alexander—Patent No. 324,208, August 11, 1885.

Bartmes, et al.—Patent No. 342,995, June 1, 1886.

Rigg—Patent No. 614,761, Nov. 22, 1898.

Trompeter—Patent No. 1,075,676, Oct. 14, 1913.

Henderson—Patent No. 1,190,257, July 4, 1916.

Garst—Patent No. 1,304,871, May 27, 1919.

Dick—Patent No. 1,604,567, Oct. 26, 1926.

Ohlsen—Patent No. 1,617,821, Feb. 15, 1927.

Morrow—Patent No. 1,637,424, Aug. 2, 1927.

Hendricks—Patent No. 1,802,556, April 28, 1931.

Miller—Patent No. 1,884,803, Oct. 25, 1932.

Schmeiser—Patent No. 2,288,110, June 30, [7]

1942.

Schmeiser—Patent No. 2,472,386, June 7, 1949.

Schmeiser—Des. 130,494, Nov. 25, 1941.
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Newspaper article appearing in the Farm Section

of the Fresno "Bee" for Sunday, May 5, 1940,

relating to the Schmeiser tilling and packing

device.

and further printed publications and patents at this

time unknown to the defendant, who prays leave to

plead the same by amendment to the answer when

they are ascertained after diligent search.

X.

Defendant alleges that all of the claims of each

of said Letters Patent Nos. Des. 137,446 and 2,538,-

167, and each of them, is invalid because the alleged

designs or inventions purportedly described and

claimed in said claims were merely the result of the

exercise of the ordinary facilities of reasoning aided

by the special knowledge and facility of manipula-

tion which are acquired through the habitual and

intelligent practice of the art and were not the re-

sult of that inventive faculty which is the purpose

of the Constitution and Patent Laws to encourage

and reward, and involving nothing more than the

exercise of mere mechanical skill in view of the state

of the art as known at the time of, and long prior to,

the alleged designs or inventions thereof by the ap-

plicant for said Letters Patent, said state of the

art including the prior patents referred to in the

preceding paragraph; leave of this Court being

sought to set them forth therein by amendment of

the additional patents and publications when ascer-

tained after diligent search.
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XL
Defendant furtlier alle^iijes that all of the claims of

each of said Letters Patent Nos. Des. 137,446 and

2,538,167 are, and each of them is, invalid beeanse

the alleged designs or inventions purportedly de-

fined respectively by said claims were known to, or

used by, others in the United States prior to the

alleged inventions or designs thereof by the appli-

cant therefor, including [8] those inventors named
in the pnor patents and the assignees named in said

patents set forth in the second preceding paragraph

and other Letters Patent for which this defendant

is diligently searching and begs leave to add to this

answer when ascertained.

XIL
Defendant alleges that all of the claims of each

of said Letters Patent Nos. Des. 137,446 and 2,538,-

167 are, and each of them is, invalid because the

applicant for said Letters Patent was not the orig-

inal or first inventor of any material or substantial

part of the things purported to be patented thereby

and the same thing or things in all material and

substantial respects had, prior to the alleged de-

signs or inventions thereof by said applicants been

invented by others, including the applicants for the

Letters Patent set forth in the third preceding para-

graph, and other patentees for whom this defendant

is diligently searching and seeks leave to add by

amendment to this answer when ascertained.
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XIII.

Fui-ther, defendant alleges that all of the claims

of each of Letters Patent Nos. Des. 137,446 and

2,538,167 are, and each of them is, invalid because

the Commissioner of Patents did not cause the

proper examination to be made as to the alleged new

designs or inventions purportedly defined by said

Letters Patent, and had such examination been

made properly, it would have appeared that the

applicant for said Letters Patent was not entitled

thereto and said Letters Patent and each of them

would not have been issued, and said Commissioner

of Patents exceeded his legal authority in granting

and issuing said Letters Patent, or either of them.

XIV.

Defendant further alleges that all of the claims

of said Letters Patent No. 2,538,167 are, and each

of them is, [9] invalid and void because the alleged

inventions purportedly defined by said Letters

Patent and said claims are not in fact inventions or

combinations, but are mere aggregations of unpat-

entable and old elements.

XV.
Defendant further alleges that each of the claims

of Letters Patent Nos. Des. 137,446 and 2,538,167

are, and each of them is, not infringed by any act

done, or intended to be done, by defendant because

in view of the prior art existing at and before the

date of the alleged invention or design of the sub-

ject matter of each of said claims, said claims and
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each of them can not now be given an interpretation,

meaning or scope to cover or include any devices

made, used or sold by defendant without rendering

such claim or claims invalid as covering or embrac-

ing that which was old and well known prior to the

alleged invention, and each of them.

XVI.

Defendant further alleges that while the applica-

tion for said Letters Patent No. 2,538,167 was

pending in the United States Patent Office the ap-

plicant therefor so limited and confined the claims

of said application under the requirements of the

Commissioner of Patents or otherwise that plain-

tiffs cannot now seek nor obtain a construction of

any of the claims of said Letters Patent No. 2,538,-

167 sufficiently broad to cover any devices made,

used or sold by defendant.

XVII.

Defendant further alleges that all of the claims

of said Letters Patent No. 2,538,167 are, and each

of them is, invalid and void because the alleged

inventions defined thereby had been on sale and in

public use in the United States more than one year

prior to February 16, 1949, the filing date of the ap-

plication resulting in said Letters Patent No. 2,538,-

167, and more than one year [10] prior to May 8,

1944, the filing date of the application resulting in

Ignited States Letters Patent to Schmeiser No.

2,472,386, issued June 7, 1949, aTid that said alleged

inventions were known to be on sale and in public
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use prior to May 8, 1943, by each of the following

persons

:

Theodore Gr. Schmeiser (deceased), Fresno, Cali-

fornia
;

Y. Thomasian (sometimes known as Yeppie

Thomas), defendant herein, Fresno, California;

T. G. Schmeiser Co., Fresno, California;

Ed Eisner, 1940 H Street, Fresno, California

;

Bob Shahenian, Mare Island Navy Yard, Cali-

fornia
;

Richard L. Gibbs, 225 South Barton Street,

Fresno, California;

Alvin Chezick, Robertson Blvd., Route No. 2, Box

150, Chowchilla, California;

W. T. Nomian, Van Buren Street, Route No. 1,

Box 723, Chowchilla, California;

John Mahon, Adam Pretzer, S. A. Bevins, M. O.

Holeton, John Hlafsa, all of City of Fresno Mainte-

nance Yard, 1527 Eldorado Street, Fresno, Cali-

fornia.

XVIII.

Defendant further alleges that the claim of said

Letters Patent No. Des. 137,446 is invalid and void

because the alleged invention defined thereby had

been on sale and in public use in the United States

more than one year prior to the filing of the appli-

cation resulting in said Letters Patent No. Des.

137,446.

XIX.

Defendant further alleges that the claim of said

Letters Patent No. Des. 137,446 is invalid and void
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because the alleged ornamental design disclosed in

said patent is based on considerations of utility and

mode of operation and not upon ornamental fea-

tures amounting to design invention. [11]

By Way of Counterclaim Against Plaintiffs, the

Defendant Alleges:

XX.
Plaintiffs, acting through their agents, re])-

resentatives, and salesmen have made false and

illegal statements to defendant's dealers, customers

and potential customers, as set forth in the attached

affidavit of defendant, for the purpose of harassing

defendant and damaging his business and reputa-

tion, and, fui'thermore, have wrongfully and illegally

notified defendant's dealers, customers and poten-

tial customers that defendant's devices constitute

infringements of said United States Letters Patent

has been no infringement, and threaten to continue

to make such statements, causing defendant ir-

reparable harm and financial loss, unless enjoined

by this Court.

Wherefore, defendant prays:

1. That Letters Patent No. 2,538,167, and each

of the claims thereof, be declared not infringed by

any act of defendant.

2. That said Lettei*s Patent No. 2,538,167, and

each of the claims thereof, be declared invalid, void

and mienforceable.
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3. That Letters Patent No. Des. 137,446 and the

claim thereof be declared not infringed by any act

of defendant.

4. That said Letters Patent No. Des. 137,446 and

the claim thereof be declared invalid, void and un-

enforceable.

5. That the court grant preliminary and final

injunctions enjoining the plaintiffs, their agents, at-

torneys, employees and associates from further as-

serting, claiming or alleging that defendant is or

will shortly become bankrupt, or that his business is

about to be placed in the hands of receivers, or that

his devices infringe said United States Letters

Patent Nos. Des. 137,446 and 2,538,167, or either of

them, and that defendant be accorded an accounting

of profits and damages arising from plaintiffs'

wrongful acts.

6. That plaintiffs' complaint be dismissed with

prejudice. [12]

7. That defendant have judgment against plain-

tiffs for the costs herein and attorneys' fees.

8. That defendant have such other and further

relief as to the Court may seem meet and just.

LYON & LYON,

By /s/ LEWIS E. LYON,

Attorneys for Defendant.

Affidavit of Service by Mail attached.

[Endorsed] : Filed August 27, 1951. [13]
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[Title of District Court and Cause.]

AMENDMENT TO ANSWER
AND STIPULATION

Comes Now the defendant, and amends his An-

swer herein, to wit:

1. Page 1, line 18, delate ^'And Counterclaim."

2. Delete Paragraph XX.
3. Strike the Affidavit of Y. Thomasian.

4. Delete and strike Paragraph 5 of the prayer,

beginning page 8, line 24, and ending page 8, line 31.

LYON & LYON,

By /s/ LOUIS E. LYON,

Attorneys for Defendant.

It is stipulated that the foregoing Amendment

may be [15] made to defendant's Answer heretofore

filed.

WEBSTER & WEBSTER,

/s/ PERCY S. WEBSTER,

/s/ ROGER B. WEBSTER,

Attorneys for Plaintiffs.

Dated : September 26, 1951.

[Endorsed]: Filed September 27, 195L [16]
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[Title of District Coiui: and Cause.]

INTERROGATORIES PROPOUNDED TO
DEFENDANT UNDER RULE 33 R.C.P.

Comes now the plaintiffs and propound the fol-

lowing interrogatories to the defendant to be an-

swered fully, and separately, and under oath:

1.

Has defendant, within six years last past, manu-

factured or sold an earth working roller unit con-

structed as disclosed in the group of photoc^raphs

hereto attached, marked Exhibit A?

2.

If the answer to interrogatory 1 is in the affirma-

tive, state the date on which defendant first manu-

factured or [17] sold such an earth working roller

unit.

3.

If the answer to interrogatory 1 is in the affirma-

tive, state the total number of such earth working

roller units defendant has

:

1. Manufactured.

2. Sold.

4.

State which of the patents and newspaper article

listed in paragraph IX of defendant's answer de-

fendant will rely on at the trial of this cause

:

1. With respect to the validity of plaintiffs'

Patent No. 2,538,167.
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2. Witli rosj)ect to the validity of plaintiffs'

Patent No. Des. 137,446.

5.

With resj)ect to each of the allep:ed public uses

and sales pleaded in paragraph XVII of defend-

ant's answer, list what public uses or sales will be

relied on at the trial and with respect to those listed,

state

:

1. Where such public use or sale took place.

2. Where the alles^ed anticipating structure is

now located, if still in existence.

3. The date on which such public use or sale is

alleged to have taken place.

6.

With respect to the newspaper article pleaded in

paragraph IX of defendant's answer, state where

plaintiffs may secure a copy of such publication, or

in lieu thereof furnish plaintiffs with a copy thereof.

Stockton, California, September 29th, 1951.

WEBSTER & WEBSTER,

/s/ PERCY S. WEBSTER,

/s/ ROGER B. WEBSTER,

Attorneys for Plaintiffs.

Affidavit of mail attached.

[Endorsed]: Filed October 3, 19ol. [18]
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[Title of District Coui-t and Cause.]

STIPULATION

It is hereby stipulated by and between the parties

hereto, through their respective attomeys, that the

hearing on defendant's objections to answering

I^laintiffs' Interrogatory 3 now set for hearing on

October 29, 1951, at 10 o'clock a.m. may be dropped

from the calendar; that defendant shall be and

hereby is relieved of any requirement to answer

said interrogatory; [25] and that defendant will

answer the remaining interrogatories within ten

(10) days from the date of this stipulation.

Dated: October 25, 1951.

WEBSTER & WEBSTER,

/s/ PERCY S. WEBSTER,

/s/ ROGER B. WEBSTER,

Attorneys for Plaintiffs.

LYON & LYON,

/s/ JOHN B. YOUNG,

Attorneys for Defendant.

It Is so Ordered;

/s/ C. E. BEAUMONT,
Judge.

Dated: October 26, 1951.

[Endorsed]: Filed October 26, 1951. [26]
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[Title of District Coiii-t and Cause.]

ANSWERS TO TNTERROOATORIES PRO-
POUNDED BY PLAINTIFFS TO DE-
FENDANT UNDER RULE 33 R.C.P.

Defendant, Y. Thoniasian, sometimes known as

Yeppie Thomas, in response to interrogatories pro-

pounded to defendant by plaintiffs under Rule 33 of

the Federal Rules of Civil Procedure, answers as

follows:

Interrogatory 1

Q. Has defendant, within six years last past,

manufactured or sold an earth working roller unit

constructed as disclosed in the group of photographs

hereto attached, marked Exhibit A?
A. Yes. [27]

Interrogatory 2

Q. If the answer to Interrogatoiy 1 is in the

affirmative, state the date on which defendant first

manufactured or sold such an earth working roller I

unit. A. Sometime during the year 1939.

Interrogatory 3

Q. If th(^ answer to Interrogatory 1 is in the

afifiiTnative, state the total number of such earth

working roller units defendant has:

1. Manufactured.

2. Sold.

A. No answer reciuired. See Stipulation dated

October 25, 1951.
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Interrogatory 4

Q. State which of the patents and newspaper

article listed in paragraph IX of defendant's an-

swer defendant will rely on at the trial of this cause

:

1. With respect to the validity of plaintiffs'

patent No. 2,538,167.

2. With respect to the validity of plaintiffs'

patent No. Des. 137,446.

Answer

:

1. Each and every one of the patents and

newspaper article listed.

2. Each and every one of the patents and

newspaper article listed.

Interrogatory 5

Q. With respect to each of the alleged public

uses and sales pleaded in paragraph XVII of de-

fendant's answer, list what public uses or sales will

be relied on at the trial and with [28] respect to

those listed, state:

1. Where such public use or sale took place.

2. A¥here the alleged anticipating structure

is now located, if still in existence.

3. The date on which such public use or sale

is alleged to have taken place.

Answer

:

1. (a) On the farm of Alvin Chezick, Rob-
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ertson Boulevard, Route 2, Box 150, Cliow-

chilla, California.

(b) On the ])ublic streets of the City of

Fresno and at the Fresno Airport.

2. (a) On the farm of W. T. Norman, Van
Buren Street, Route 1, Box 723, Chowchilla,

California.

(b) At Thomas Weldino- & Manufacturing

Co., Maple and South Highway 99, Fresno,

California.

3. (a) During the year 1939.

(b) During each of the years 1940, 1941,

1942.

Interrogatory 6

Q. With respect to the newspaper article pleaded

in paragraph IX of defendant's answer, state where

plaintiffs ma}' secure a copy of such publication, or

in lieu thereof furnish plaintiffs with a copy

thereof.

A. At the offices of the daily newspaper, "The

Fresno Bee," [29] in Fresno, California.

/s/ Y. THOMASIAN.

Duly verified.

Affidavit of mail attached.

[Endorsed]: Filed November 1, 1951. [30]
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[Title of District Court and Cause.]

I^TTERROGATORIES PROPOUNDED TO
PLAINTIFFS AND MOTION FOR PRO-
DUCTION OF DOCUMENTS UNDER
RULES 33 AND 34 F.R.C.P.

Comes Now the defendant and propounds the fol-

lowing interrogatories to the plaintiffs to be an-

swered fully, and separately, and under oath:

I.

Did Theodore George Schmeiser operate at any

time during his lifetime a business in the City or

County of Fresno ?

11.

If the answer to Interrogatory I is in the affirma-

tive, state whether said business was operated as

:

(a) An individual doing business imder the

name of T. G. Schmeiser Co., [32]

(b) A partnership,

(c) A corporation,

stating the place of business and the complete and

true name under which said business was conducted.

III.

If the answer to Interrogatory I is in the affirma-

tive, state:

(a) Over what period of time was such busi-

ness operated,

(b) Whether said business of Theodore
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George Schmeiser included the manufacture,

sale or use of earth working roller units.

IV.

What was the date of death of Theodore George

Schmeiser?

V.

Produce and file with your answers hereto true

copies of any and all documents (a) appointing and

(b) qualifying plaintiffs herein to act as Executrix

and Executor, respectively, of the Estate of Theo-

dore George Schmeiser, deceased (a/k/a T. G.

Schmeiser), and supply defendant with copies

thereof.

VI.

When did Theodore George Schmeiser or T. G.

Schmeiser Co. first build an earth working roller

unit of the general type shown in the Schmeiser

patent No. 2,538,167, and in which the individual

earth working rings were free to move radially on

the central pipe?

VII.

When did Theodore George Schmeiser or T. G.

Schmeiser Co. first place on sale or sell and earth

working roller unit of the general type shown in

the Schmeiser patent No. 2,538,167, and in which

the individual earth working rings were free to

move radially on the central pipe?

VIII. ^

Were there any devices of the type defined in In-

terrogatories [33] VI and VII which were manu-
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factured, placed on sale, or sold by Theodore George

Schmeiser or T. G. Sehmeiser Co. of Fresno, Cali-

fornia, before May 8, 1943?

IX.

If the answer to Interrogatory VIII is in the

affirmative, state the date of manufacture and/or

the date placed on sale, or the date of sale, as the

case may be, and the name of the purchaser of each

such device.

X.

Did Theodore George Schmeiser or T. G.

Schmiser Co. ever deliver, or cause to be delivered,

an earth working roller unit to the City of Fresno

or to the County of Fresno, California, or to any

department, division, or administrative or operating

agency of the City of Fresno or the County of

Fresno ?

XI.

If the answer to Interrogatory X is in the affirma-

tive, state:

(a) To what departments, divisions, ad-

ministrative or operating agencies of the City

of Fresno or the County of Fresno was such

earth working roller unit delivered;

(b) When was such delivery so made;

(c) Who made the said delivery;

(d) Are there any drawings, photographs,

sketches or other illustrations in existence show-

ing the construction of the device so delivered ?
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(e) If the answer to subdivision (d) hereof

is in the affirmative, produce and file with your

answers hereto copies of all such drawings,

photographs, sketches or other illustrations

showing the construction of such device, supply-

ing defendant with copies thereof.

(f) Was defendant Y. Thomasian (some-

times known as Yeppie Thomas) in the employ

of Theodore George Schmeiser or T. G. [34]

Schmeiser Co. at the time of said delivery %

(g) Did defendant Y. Thomasian (some-

times known as Yeppie Thomas) take any part

in the fabrication or assembly of the earth

working roller unit so delivered?

(h) If the answer to subdivision (g) is in

the affirmative, state what part did Y. Thom-

asian (sometimes known as Yeppie Thomas)

have in the fabrication or assembly of said de-

vice.

(i) Do plaintiffs, or either of them, have

access to any records of Theodore George

Schmeiser or T. G. Schmeiser Co. showing the

dates when said device was fabricated?

(j) If the answer to subdivision (i) hereof

is in the affirmative, produce and file with your

answers hereto true copies of such records, suj)-

])lying defendant with copies thereof.

(k) As to any document })roduced in re-

spouse^ to any sulxlivisiou of this Fiitei'vogatory
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XI, state separately as to each such document

the date when the original of such document

was first made.

XII.

Did Theodore George Schmeiser or T. G.

Schmeiser Co. ever deliver or cause to be delivered

an earth working roller unit to Alvin Chezick of

Chowchilla, California '?

XIII.

If the answer to Interrogatory XII is in the

affirmative, state:

(a) When was such delivery so made.

(b) Who made the said delivery.

(c) Are there any drawings, photographs,

sketches or other illustrations in existence show-

ing the construction of the device so delivered?

(d) If the answer to subdivision (c) hereof

is in the affirmative, produce and file with your

answers hereto copies of all such drawings,

photographs, sketches or other illustrations [35]

showing the construction of such device, supply-

ing defendant with copies thereof.

(e) Was defendant Y. Thomasian (some-

times known as Yeppie Thomas) in the employ

of Theodore George Schmeiser or T. G.

Schmeiser Co. at the time of said delivery?

(f) Did defendant Y. Thomasian (some-

times known as Yeppie Thomas) take any part

i
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in the fabrication or assembly of the earth

working roller unit so delivered?

(g) If the answer to subdivision (f) is in

the affirmative, state what part did Y. Thom-

asian (sometimes known as Yeppie Thomas)

have in the fabrication or assembly of said de-

vice.

(h) Do plaintiffs, or either of them, have

access to any records of Theodore George

Schmeiser or T. G. Schmeiser Co. showing the

dates when said device was fabricated?

(i) Tf the answer to subdivision (h) hereof

is in the affirmative, produce and file with your

answers hereto true copies of such records, sup-

plying defendant with copies thereof.

(j) As to any document produced in re-

sponse to any subdivision of this Interrogatory

XIII, state separately as to each such document

the date when the original of such document

was first made.

XIV.

With regard to the photograph which is attached

to the T. G. Schmeiser Co. invoice relating to order

5715, now on file at the Fresno City Hall and identi-

fied as Voucher No. 1010, dated 10-13-44, copy at-

tached hereto and identified as "Exhibit A," state:

(a) When was the photograph taken?

(b) Who took the photogra])h? ^

(c) Wher(* was it dev(»l()])ed and printed?
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(d) When was the Schmeiser earth working

roller unit shown in the photograph first placed

in use? [36]

(e) Who first operated said unit when first

placed in operation?

XV.
Was defendant Y. Thomasian (sometimes known

as Yeppie Thomas) ever employed by Theodore

George Schmeiser or T. G. Schmeiser Co. ?

XVI.

If the answer to Interrogatory XV is in the

affiiTnative, state on what date did defendant Y.

Thomasian (sometimes known as Yeppie Thomas)

first enter the employ of Theodore George Schmeiser

or T. G. Schmeiser Co.

XVII.

If the answer to Interrogatory XV is in the

affirmative, state on what date did defendant Y.

Thomasian (sometimes known as Yeppie Thomas)

leave the employ of Theodore George Schmeiser or

T. G. Schmeiser Co.

XVIII.

Was Ed Eisner ever employed by Theodore

George Schmeiser or T. G. Schmeiser Co. ?

XIX.

If the answer to Interrogatory XVIII is in the

affirmative, state on what date did Ed Eisner first

enter the employ of Theodore George Schmeiser or

T. G. Schmeiser Co.
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XX.
If the answer to Interrogatory XVIII is in the

affirmative, state on what date did Ed Eisner leave

the employ of Theodore George Schmeiser or T. G.

Schmeiser Co.

XXI.
Is the T. G. Schmeiser Co. of Fresno, California,

licensed under the patents in suit, or either of them,

and if so, are the licenses exclusive? [37]

XXII.

Produce and file v.'ith your answers hereto copies

of any licenses to T. G. Schmeiser Co. of Fresno,

California, under the patents in suit, supplying de-

fendant with copies thereof.

XXIII.

Does anyone other than T. G. Schmeiser Co. have

an exclusive license under the patents in suit, or

either of them?

XXIV.
If the answer to Interrogatory XXII 1 is in the

affirmative, state the name and address of the

Licensee, and produce and file with your answers

hereto true copies of the license or licenses, supply-

ing defendant with copies thereof.

XXV.
With regard to the T. G. Schmeiser Co. adver-

tisement, copy attached hereto and identified as

'* Exhibit B," state:

(a) When was the advertisement fii'st ])ub-

lished

;
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(b) Where was the advertisement first pub-

lished
;

(c) The earliest date when the advertise-

ment was circulated among the trade.

LYON & LYON,

By /s/ LEWIS E. LYON,

/s/ JOHN B. YOUNG,
Attorneys for Defendant.

Los Angeles, California, November 20, 1951.

Affidavit of Service by Mail attached.

[Endorsed] : Filed November 20, 1951. [38]

1 1

[Title of District Court and Cause.]

PLAINTIFFS' ANSWERS TO
DEFENDANT'S INTERROGATORIES

Now come plaintiffs, and insofar as the facts are

within their knowledge, and subject to correction

if error should appear, make answer to defendant's

interrogatories as follows:

Interrogatory No. I

Yes.

Interrogatory No. II

a. Yes.

b. According to information and belief, yes.

'

c. Plaintiffs are informed that a corporation was

formed but are without knowledge as to what ex-
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tent, if any, business was carried on by the corpora-

tion, or where, or under what name. [41]

Interrogatory No. Ill

a.-b. Plaintiffs are informed that T. G. Schmei-

ser moved to Fresno about 1930 and that from then

until the time of his death carried on business in

Fresno and that his business inchided the manufac-

ture and sale of earth working roller units.

Interrogatory No. IV

February 12, 1950.

Interrogatory No. V
Certified copy of Letters Testamentary attached

hereto, marked Exhibit A.

Interrogatory No. VI

Plaintift's are without direct knowledge with re-

spect thereto, but the records of T. G. Schmeiser Co.

reflect the fact that the first earth working roller

unit of the general construction shown and claimed

in Schmeiser Patent No. 2,538,167, was probably

manufactured on or about July 20, 1943.

Interrogatoiy No. VII

Plaintiffs are without direct knowledge with re-

spect thereto, but the records of T. G. Schmeiser Co.

reflect the fact that an earth working roller unit of

the general construction shown and claimed in Pat-

ent Xo. 2,538,167, was probably sold on or a))out

July 20, 1943.
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Interrogatory No. VIIT

Plaintiffs are without direct knowledge with re-

spect thereto, but as far as they are able to ascertain

from the records of T. G. Schmeiser Co., the answer

is no.

Interrogatory No. IX

See answer to Interrogatory VIII.

Interrogatories Nos. X and XI

Plaintiffs are without direct knowledge with re-

spect thereto, but inquiry and an inspection of the

records of [42] T. Gr. Schmeiser Co. reflect the fact

that an earth working roller unit was at one time

delivered to the City of Fresno and that

(a) (b) (c) the delivery was made to the De-

partment of Public Works (Commissioner of Fi-

nance) ; the implement being picked up at the

Schmeiser plant by employees of the City of Fresno

on or about September 1, 1944.

(d) (e) None have been found.

(f ) The records of T. G. Schmeiser, Inc., reflect

the fact that Y. Thomasian commenced employment

with T. G. Schmeiser Co. on a part-time basis De-

cember 9, 1939, subsequently becoming a full-time

employee and terminating his employment on De-

cember 24, 1941.

(g) (h) Plaintiffs are without knowledge or in-

formation.

(i)(j)(k) Plaintiffs have access to the records

of T. G. Schmeiser Co. but as far as has been ascer-
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tained, the same do not leflect any production rec-

ords of sur-li implement.

Interrogatories Nos. XII and XIII

Plaintiffs are v/ithoiit knowled.^e or information.

Interrogatory XIV
Plaintiffs are without knowledp:e or information.

Interrogatories Xos. XV, XVI and XVII

See answer to Interrogatories X and XI.

Interrogatories XVIII, XIX and XX
Plaintiffs are without direct knowledge, but the

records of T. G. Schmeiser Co. reflect the fact that

an Ed Eisner was so employed; and that his em-

ployment commenced July 2, 1941, and terminated

September 27, 1941.

Interrogatories Nos. XXI and XXII

Plaintiffs, as executrix and executor of the estate

of T. G. Schmeiser, own the patents in question and

are operating the T. G. Schmeiser Co. [43]

Interrogatories Nos. XXIII and XXIV
No.

Interrogatory No. XXV
Plaintiffs are without knowledge or information.

/s/ ETHEL R. SCHMEISER,

/s/ KAI GEORGE ANDERSEN,
Plaintiffs.

Affidavit of :\rail attached. [44]

4
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EXHIBIT A

In the Superior Court of the State of California

in and for the County of Fresno

Probate

No. 23515

In the Matter of the Estate of

THEODORE GEORGE SCHMEISER, Also

Known as T. G. SCHMEISER,
Deceased.

LETTERS TESTAMENTARY

State of California,

County of Fresno—ss.

The Last Will of Theodore George Schmeiser, aka

T. G. Schmeiser, Deceased, having been proved in

the Superior Court of the County of Fresno, Ethel

R. Schmeiser and K. George Anderson, aka Kai

George Andersen, who are named therein as such,

are hereby appointed Executrix and Executor.

Witness, E. Dusenberry, Clerk of the Superior

Court of the County of Fresno, State of California,

with the Seal of the Court affixed, the 8th day of

March, 1950.

By order of the Court.

[Seal] E. DUSENBERRY,
Clerk.

By D. G. HURST,
Deputy Clerk.
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State of California,

County of Fresno—ss.

Ethel R. Schmeiser and K. George Anderson, aka

Kai George Andersen, each for himself deposes and

says: I do solemnly swear that I will support the

Constitution of the United States and the Consti-

tution of the State of California; and that I will

faithfully perform according to law, the duties of

Executrix and Executor of the Last Will and Testa-

ment of Theodore George Schmeiser, aka T. G.

Schmeiser, Deceased.

ETHEL R. SCHMEISER,

KAI GEORGE ANDERSEN.

Subscribed and sworn to before me this 8th day of

March, A.D., 1950.

[Seal] E. DUSENBERRY,
Clerk.

By D. G. HURST,
Deputy Clerk. [45]

County of Fresno,

State of California—ss.

I, E. DusenbeiTy, County Clerk of the County of

Fresno, State of California, and ex officio Clerk of

the Superior v'ourt in and for said County, do

hereby certify that the annexed and foi'cgoing is a

full, true and correct copy of the original letters

Testamentai'V issued to Ethel R. Schmeiser and Kai
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George Andersen in the matter of the estate of

Theodore George Schmeiser, etc., Deceased, No.

23515, as the same now appear on file and of record

in my office, and the whole of such original letters. I

further certify that said letters have not been re-

voked, annulled nor set aside.

In Witness Whereof, I have hereunto set my hand

and affixed the Seal of the Superior Court, this 8th

day of March, 1950.

E. DUSENBERRY,
County Clerk.

By /s/ D. G. HURST,
Deputy Clerk.

[Endorsed] : Filed January 3, 1952. [45-A]

[Title of District Court and Cause.]

NOTICE OF ADDITIONAL PRIOR ART
PATENTS RELIED ON BY DEFENDANT

Notice is hereby given that Defendant will rely

on the following prior art patents in addition to

those set forth in Paragraph IX of the Answer filed

in this case : [46]

Name and Patent No. Date

Keeler—165,839 July 20, 1875

Besser—909,275 January 12, 1909

Stevens—2,265,749 December 9, 1941

Schmeiser—2,404,535 July 23, 1946
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Dated at Los Angeles, California, November 13,

1953.

LYON & LYON,

LEWIS E. LYON,

JOHN B. YOUNG,

By /s/ JOHN B. YOUNG,

Attorneys for Defendant.

Affidavit of Mail attached.

[Endorsed] : Filed November 13, 3953. [47]

[Title of District Court and Cause.]

MOTION TO JOIN A PARTY PLAINTIFF

Plaintiffs throu,2;h their attorne3^s respectfully

move that Ethel R. Schmeiser, of Fresno, California,

as distributee of the Estate of Theodore George

Schmeiser, be joined herein as party plaintiff.

Upon the hearing of this motion plaintiffs will

rely upon the Decree of Distribution Under Will,

entered A])ril 8, 1952, in Superior Court of the

State of California in and for the County of Fresno,

in tlio matter of the Estate of Theodore George

Schmeiser (aka T. G. Schmeiser), No. 23515, a copy

of which is annexed hereto, made a part hereof and

marked Exhibit A. Additionally, plaintiffs will rely

upon the X)apers and pleadings on [48] file herein

and the anncwed memorandum.

WEBSTER & WEBSTER,

PERCY S. WEBSTER,
,
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ROGER B. WEBSTER,

NAYLOR & LASSAGNE,

JAS. M. NAYLOR.

By /s/ JAS. M. NAYLOR,

Attorneys for Plaintiffs.

[Endorsed] : Filed December 5, 1953. [49]

In the United States District Court, Southern

District of California, Northern Division

No. 1082 ND

ETHEL R. SCHMEISER and K. GEORGE AN-
DERSON (aka KAI GEORGE ANDERSEN),
Executrix and Executor of the Estate of

THEODORE GEORGE SCHMEISER (aka

T. G. SCHMEISER),
Plaintiffs,

vs.

Y. THOMASIAN (Sometimes Known as YEPPIE
THOMAS), an Individual Doing Business Un-

der the Fictitious Name and Style of THOMAS
WELDING & MANUFACTURING CO.,

Defendant.

SUPPLEMENTAL ORDER

Both plaintiff and defendant rely upon the case

of Gorham vs. White, 81 LT.S., page 731. At page

737 it was said : "We hold, therefore, that if, in the
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eye of an ordinary observer, giving such attention

as a purchaser usually gives, two designs are sub-

stantially the same, if the resemblance is such as to

deceive such an observer, inducing him to purchase

one supposing it to be the other, the first one pat-

ented is infringed by the other." There were four

witnesses who testified that there was not such a

similarity as that set forth in the Gorham vs. White

case. It is my view that the witnesses, Jones and

Chezick, did not come within the category of an

ordinary observer.

From my observation of the rings I am of the

opinion that no ordinary observer would buy one

supposing it to be the other. There is too great dis-

similarity in the aj)pearance of the teeth. The teeth

on the design patent are very slanting while on the

defendant's device they are straight, or vertical on

the rim. [56]

The court, moreover, cannot find that the patent

has any invention of design. It appears to be wholly

utilitarian. I can observe nothing of beauty or at-

tractiveness in the patent as i-equired by the statute

(Smith vs. Peck, etc., 262 Fed. 415, 418-419).

From the foregoing I conclude^ tliat the design

I)atent is not infringed.

The above is an order su])])lemental to that given

by the court from the bench Friday, January 22nd.

In that order the court referred to the government

machine. This was in error; the reference should

have been to the city machine.
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Dated : January 25, 1954.

/s/ C. E. BEAUMONT,
Judge.

[Endorsed]: Filed January 26, 1954.

Docketed and entered January 28, 1954. [57]

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above-entitled action having come on for trial

before the Court on plaintiffs' Complaint filed May
28, 1951, the Answer of Defendant filed August 27,

1951, defendant's Counterclaim having been with-

drawn; and the Court having heard and considered

the testimony and evidence, including documentary

and physical exhibits, produced on behalf of the

respective parties and the arguments of counsel,

and having on January 22, 1954, rendered its oral

memorandum decision herein as supplemented by

the order dated January 25, 1954, and having heard

arguments of counsel on April 30, 1954, concerning

proposed Findings, Conclusions and Judgment, [58]

hereby makes the following Findings of Fact and

Conclusions of Law pursuant to Rule 52 of the

Federal Rules of Civil Procedure:

Findings of Fact

1. This Court has jurisdiction of the parties and

of the subject matter of the action.
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2. Plaintiff Ethel R. Schmeiser is the sole owner

of the entire right, title and interest in and to

United States Letters Patent Nos. 2,538,167 and

Des. ] 37,446, includino^ the right to sue and recover

damages and profits for past infringem(>nt.

3. Theodore G. Schmeiser, the patentee named

in both of said Letters Patent and plaintiff's pred-

ecessor in interest, died on February 12, 1950.

Prior to his death he operated a business in Fresno,

California, and manufactured and sold ground pul-

verizers.

4. Defendant was employed by Theodore G.

Schmeiser in said business, beginning on December

9, 1939, and ending on December 27, 1941.

5. Theodore G. Schmeiser filed an application,

Serial No. 534,570, in the United States Patent

Office on May 8, 1944. That application issued on

June 7, 1949, as patent No. 2,472,386, but before

issuance a second application, Serial No. 76,717,

was filed on February 16, 1949. That second appli-

cation issued as patent No. 2,538,167 on January

16, 1951, and contains four claims at issue in this

action.

6. Defendant has admitted infringement of the

four claims of the Schmeiser patent No. 2,538,167,

if valid.

6(a). The Court finds that the defendant sub-

stantially copied the structure of his former (em-

ployer, Theodore G. Schmeiser.
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7. The Court, having heard the oral testimony

of the witnesses and considered the documentary

proofs, finds that this evidence conclusively estab-

lishes that on or about December 8, 1941, and before

May 8, 1943, Theodore G. Schmeiser sold to Alvin

Chezick of Chowchilla, California, a ground pul-

verizer of the [59] nonflexible type having rollers

that had no free play, that was subsequently but

prior to December 8, 1941, changed by said Theo-

dorse C Schmeiser to embody all of the elements

of each of the four claims of the Schmeiser patent

No. 2,538,167 in suit, and which ground pulverizer

was not experimental.

8. The Court, having heard the oral testimony

of the witnesses and considered the documentary

proofs, finds that this evidence conclusively estab-

lishes that on or about May 1, 1943, and before

May 8, 1943, Theodore G. Schmeiser sold to Vernon

C. Britton of Firebaugh, California, a ground pul-

verizer embodying all of the elements of each of

the four claims of the Schmeiser patent No.

2,538,167 in suit, and which ground pulverizer was

not experimental.

9. The United States Patent Office cited a

number of prior art references in the files of the

Schmeiser applications Serial No. 534,570, filed

May 8, 1944, and Serial No. 76,717, filed February

16, 1949, but did not consider the United States

patent to Henderson No. 1,190,257, dated July 4,

1916. This Henderson patent is more pertinent to

the alleged invention of patent No. 2,538,167 than
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any of the cited art. It shows ground rollers which

loosely encircle a central member with sufficient

clearance to be self-cleaning. This Henderson pat-

ent destroys the presumption of validity of the

Schmeiser patent No. 2,538,167, in suit.

10. The Henderson patent No. 1,190,257 antici-

pates each of the four claims of the Schmeiser

patent No. 2,538,167, in suit.

11. The Schmeiser patent No. 2,538,167, in suit,

and each of the claims thereof fail to define inven-

tion over the Henderson patent No. 1,190,257 taken

together with the prior Schmeiser patent No.

2,288,110, issued June 30, 1942.

12. The Schmeiser Design patent No. Des.

137,446 shows a cultivator ring having teeth which

project outwardly at a slant. [60] The accused

cultivator ring manufactured by defendant has

teeth which do not slant. Applying the test for

design infringement laid down in Gorham vs.

White, 81 U.S. 511, I find that there is a great

dissimilarity in appearance, and that no ordinary

observer would buy one supposing it to be the other.

13. The Schmeiser Design patent No. Des.

137,446 is entirely lacking in any invention of

design. It appears to be wholly utilitarian and

contains nothing of beauty or attractiveness or

ornamentation. Its design is based on functional

operation and does not rise to the dignity of design

invention.
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Conclusions of Law

1. Tliat Letters Patent No. 2,538,167 in suit are

invalid and void as to each and all of the claims

thereof.

2. That Letters Patent No. Des. 137,446 in suit

and the claim thereof are invalid and void.

3. That Letters Patent No. 2,538,167 in suit and

each of the claims thereof are anticipated by the

sale by Theodore G. Schmeiser to Alvin Chezick of

Chowchilla, California, of a ground pulverizer

which was changed prior to December 8, 1941, to

embody all of the elements of each of the claims of

said Letters Patent.

4. That Letters Patent No. 2,538,167 in suit and

each of the claims thereof are anticipated by the

sale on May 1, 1943, by Theodore G. Schmeiser to

Vernon C. Britton of Firebaugh, California, of a

ground pulverizer embodying all of the elements

of each of the claims of said Letters Patent.

5. That Letters Patent No. 2,538,167 in suit and

each of the claims thereof are anticipated by United

States Letters Patent No. 1,190,257 to Henderson,

isvsued July 4, 1916.

6. That the claims of Letters Patent No. 2,538,-

167 in suit do not define invention over the dis-

closure of Letters Patent No. 1,190,257 to Hender-

son, taken together with the disclosure of [61] of

Letters Patent No. 2,288,110 to Schmeiser.
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7. That Letters Patent No. Des. 137,446 in suit

are invalid and void for lack of invention.

8. That Letters Patent No. Des. 137,446 in suit

are not infringed by defendant's cultivator rings.

9. That final judgment be entered herein provid-

ing for dismissal of the action with prejudice and

that defendant have judgment for its costs and dis-

bursements to be taxed by the Clerk.

Dated : May 19, 1954.

/s/ C. E. BEAUMONT,
United States District Judge.

Approved as to form:

/s/ JOHN B. YOUNG,
Attorney for Defendant.

WEBSTER & WEBSTER,

/s/ NAYLOR & LASSAGNE
Attorneys for Plaintiffs.

[Endorsed] : Filed May 19, 1954. [62]
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United States District Court, Southern District of

California, Northern Division

Civil Action No. 1082-ND

ETHEL R. SCHMEISER and K. GEORGE AND-
ERSON (aka KAI GEORGE ANDERSON),
Executrix and Executor of the Estate of

THEODORE GEORGE SCHMEISER (aka

T. G. SCHMEISER),
Plaintiffs,

vs.

Y. THOMASIAN (Sometimes Known as YEPPIE
THOMAS), an Individual Doing Business Un-

der the Fictitious Name and Style of THOMAS
WELDING & MANUFACTURING CO.,

Defendant.

JUDGMENT
This action having been fully tried in open Court,

the Court having heard the oral testimony of the

witnesses and arguments of counsel, and having

considered the documentary and physical exhibits

received in evidence, and the Court having made

and entered its Findings of Fact and Conclusions

of Law herein, and being advised in the premises.

It Is Hereby Adjudged and Decreed as follows:

1. That this Court has jurisdiction of the sul)-

ject mater and of the parties to the action.

2. That plaintiff Ethel R. Schmeiser is the owner

of the entire right, title and interest in and to Let-

ters Patent [63] of the United States No. 2,538,167

issued January 16, 1951, and No. Des. 137,446 issued
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March 14, 1944, including the right to sue and re-

cover damages and profits for past infringement.

3. That said Letters Patent No. 2,538,167 and

each and all of the claims thereof are invalid and

void.

4. That said Letters Patent No. Des. 137,446 and

the claim thereof are invalid and void.

5. That said Letters Patent No. Des. 137,446 is

not infringed.

6. That the complaint herein be and the same is

hereby dismissed with prejudice.

7. That defendant have judgment against plain-

tiff Ethel R. Schmeiser for his costs herein in the

amount of Three Hundred Seventy-Seven Dollars

and Sixty-Three Cents ($377.63) to be taxed by the

Clerk, including the cost to defendant for his share

of the original reporter's transcript of record.

Dated: May 19, 1954.

/s/ C. E. BEAUMONT,
United States District Judge.

Approved as to form

:

/s/ JOHN B. YOUNG,
Attorney for Defendant.

WEBSTER & WEBSTER,

/s/ NAYLOR & LASSAGNE,
Attorneys for Plaintiffs.

Affidavit of Service by Mail attached.

[Endorsed] : Filed May 19, 1954.

Docketed and entered May 21, 1954. [64]



vs. Y. Thomasian, etc. 49

[Title of District Court and Cause.]

NOTICE OF APPEAL

To: Y. Thomasian, Defendant, and Messrs. Lyon &
Lyon, Lewis E. Lyon, Esq., and John B. Young,

Esq., His Attorneys:

Notice is hereby given that Plaintiffs, Ethel R.

Schmeiser and K. George Anderson, Executrix and

Executor of the Estate of Theodore George Schmei-

ser, and Ethel R. Schmeiser, above named, hereby

appeal to the United States Court of Appeals for

the Ninth Circuit from that part of the judgment

entered in this action May 21, 1954, holding United

States Letters Patent No. 2,538,167 and each of the

claims thereof invalid and void and dismissing the

complaint herein with prejudice and costs and dis-

bursements to [_66~\ the defendant.

Dated: June 16, 1954.

NAYLOR & LASSAGNE,

JAS. M. NAYLOR,

By /s/ JAS. NAYLOR,

Attorneys for Plaintiffs.

Certificate of Service attached .

[Endorsed] : Filed June 18, 1954. [67]
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lT\t\v of District Court and Cause.]

COST BOND ON APPEAL

Know All Men by These Presents: Whereas, the

Plaintiffs in the above-entitled action are about to

appeal to the United States Circuit Court of Aj)-

peals for the Ninth Judicial Circuit, from a judg-

ment, entered against them in said action, in said

United States District Court for the Southern Dis-

trict of California, Northern Division, in favor of

the defendant in said action.

Now, Therefore, in consideration of the premises,

and of such appeal, the undersigned American

Surety Company of New York, a corporation duly

organized and existing under the laws of the State

of New York, and duly authorized to transact a

general surety business in the State of California,

does undertake and promise on the part of the

appellants, that the appellants will pay all costs

which may be warded against them on the appeal,

or on a dismissal thereof, not exceeding the sum of

Two Hundred Fifty ($250.00) Dollars, to which

amount it acknowledges itself bound.

Jn case of a ])r('ach of any condition hereof, the

above-entitled Court may, upon notice to said

American Surety Company of New^ York, surety

hereunder, of not less than ten days, proceed sum-

marily in the above-entitled action or proceeding to

ascertain the amount which said surety is bound

to pay on account of such breach, and render judg-
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ment therefrom against said surety and ward ex-

ecution therefor.

In Witness Whereof, the corporate seal and name

of the said Surety Company is hereto affixed and

attested at San Francisco, California, by its duly

authorized officers this 15th day of June, 1954.

AMERICAN SURETY COM-
PANY OF NEW YORK

By /s/ S. H. MELROSE, JR.,

Res. Vice President.

Attest

:

/s/ F. E. BUCKINGHAM,
Res. Asst. Secretary.

Examined and recommended for approval as pro-

vided in Rule 8.

[Seal] /s/ JAS. M. NAYLOR,
Attorney.

Approved.

[Endorsed] : Filed June 18, 1954. [68]

[Title of District Court and Cause.]

CONCISE STATEMENT OF POINTS
ON APPEAL

Come now appellants above named and make the

following concise statement of the points on which

they intend to rely for appeal to the United States
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Court of Appeals for the Ninth Circuit, from the

judgment entered in this action, on May 21st, 1954:

1. The Court erred in finding that the evidence

conclusively establishes that on or about December

8th, 1941, and before May 8th, 1943, Theodore G.

Schmeiser sold to Alvin Chezick, of Chowchilla,

California, a ground pulverizer of the non-flexible

type having rollers that had no free play, that was

subsequently, but prior to December 8th, 1941,

changed by said Theodore G. [70] Schmeiser to

embody all of the elements of each of the four claims

of the Schmeiser patent No. 2,538,167 in suit, and

which ground jHilverizer was not experimental.

2. The Court erred in concluding that Letters

Patent 2,538,167 in suit and each of the claims

thereof, are anticipated by the asserted sale by

Theodore G. Schmeiser to Alvin Chezick, of Chow-

chilla, California, of a ground pulverizer which was

changed prior to December 8th, 1941, to embody

all of the elements of each of the claims of said

Letters Patent.

3. The Court erred in finding that there was

evidence conclusively establishing that on or about

May 1, 1943, and before May 8, 1943, Theodore G.

Schmeiser sold to Vernon C. Britton, of Firebaugh,

California, a ground pulverizer embodying all of

the elements of each of the foui' claims of the

Schmeiser patent No. 2,538,167, in suit, and which

ground {)ulverizer was not experimental.

4. The Court erred in concluding- that Letters
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Patent No. 2,538,167 in suit, and each of the claims

thereof, are anticipated by an asserted sale on May
1, 1943, by Theodore G. Schmeiser to Vernon C.

Britton, of Firebaiigh, California, of a ground

pulverizer embodying all of the elements of each

of the claims of said Letters Patent.

5. The Court erred in finding that whereas the

United States Patent Office cited a number of prior

art references in the files of the Schmeiser applica-

tion, Serial No. 534,570, filed May 8, 1944, and Serial

No. 76,717, filed February 16, 1949, it did not con-

sider the United States patent to Henderson, No.

1,190,257, dated July 4, 1916.

6. The Court erred in finding that the Hender-

son patent (1,190,257) is more pertinent to the al-

leged invention of the Schmeiser patent No. 2,538,-

167 than any of the cited art. [71]

7. The Court erred in finding that the Hender-

son patent (1,190,257) shows ground rollers which

loosely encircle a central member with sufficient

clearance to be self-cleaning, and particularly self-

cleaning in the sense of the invention forming the

subject matter of the Schmeiser Patent 2,538,167, in

suit.

8. The Court erred in finding that the Hender-

son Patent destroys the presumption of validity

of the Schmeiser Patent 2,538,167, in suit.

9. The Court erred in finding and concluding

that the Henderson Patent No. 1,190,257, anticipates
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the Letters Patent in suit, No. 2,538,167 and each of

the claims thereof.

10. The Court erred in finding and conchiding-

that the Schmoiser Patent 2,538,167, in suit, and each

of the claims thereof, do not or fail to define in-

vention over the disclosure of Henderson Patent

1,190,257, taken together with tho disclosure of the

Schmeiser Patent 2,288,110.

11. The Court erred in concluding and adjudg-

ing that the Letters Patent No. 2,538,167, in suit, are

invalid and void as to each and all of the claims

thereof.

12. The Court erred in dismissing the complaint

herein with prejudice.

13. The Court erred in concluding that final judg-

ment should be entered in favor of the defendant,

with costs and disbursements, and in entering such

a judgment.

NAYLOR & LASSAGNE,

JAS. M. NAYLOR,

By /s/ JAS. M. NAYLOR,

Attorneys for Appellants.

Certificate of Service attached.

[Endorsed]: Filed June 38, 1954. [72]
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In the United States District Court, Southern

District of California, Northern Division

No. 1082-ND Civil

ETHEL E. SCHMEISER and K. GEORGE AN-
DERSON (aka KAI GEORGE ANDERSON),
Executrix and Executor of the Estate of

THEODORE GEORGE SCHMEISER (aka

T. G. SCHMEISER),
Plaintiffs,

vs.

Y. THOMASIAN (Sometimes Known as YEPPIE
THOMAS), an Individual Doing Business Un-

der the Fictitious Name and Style of THOMAS
WELDING & MANUFACTURING CO.,

Defendant.

Honorable Campbell E. Beaumont, Judge Presiding.

REPORTER'S TRANSCRIPT OF
PROCEEDINGS

December 15, 1953.

Appearances

:

For the Plaintiff:

WEBSTER & WEBSTER, by

ROGER B. WEBSTER, ESQ.,

NAYLOR & LASSAGNE, by

JAS. M. NAYLOR, ESQ.

For the Defendant

:

LYON & LYON, by

JOHN B. YOUNG, ESQ.
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Mr. Naylor: If the Court please, the first item on

the Court's calendar this morninc^ is the plaintiff's

motion to join, as a party, Ethel R. Schmeiser as a

distributee of the estate of Theodore George Schmei-

ser; and there is on file a notice from the defend-

ant's counsel that that motion will not be opposed.

The Court: The motion is granted.

» * *

Mr. Naylor: This, your Honor, is an action for

infringement of Letters Patent No. 2,538,167, the

patent which issued to the late Theodore G. Schmei-

ser on earth working [4*] roller unit, on January

16, 1951.

For the Court's convenience, I would like to hand

up a copy of that patent, to be Plaintiff's Exhibit 1

for identification.

The Court: Let it be marked Plaintiff's Exhibit

1 for identification.

(The patent referred to was marked as Plain-

tiff's Exhibit 1, for identification.) [5]

* * *

Mr. Naylor: Now, for purposes of illustration,

and to orient the Couii: still further into the subject

matter of this invention, we have two enlargements

of photographs which will illustrate to your Honor

the appearance of this earth working unit as it pro-

gresses through a typical field.

For example, in this photograph we are examin-

ing, it will be seen we are here treating a field which

has ridges, such as a cotton field or any crop field in

which there would be ridges and depressions be-

*Page numbering appearing at top of page of original Reporter's
Transcript of Record-
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tween the ridges ; and if the Court will examine this

photograph, it will here be seen that the earth work-

ing roller unit is conforming to the contour of that

crop-ridged field. Looking at the top line, it will be

seen that some of the rings are high, indicating the

presence of a ridge beneath them, and others are low,

indicating they have gone into the furrow, and so on

across the entire cylinder.

For purposes of illustration, I would like to

have that marked Plaintiffs' Exhibit 3 for identifica-

tion.

The Court: Let me ask, as to Plaintiffs' Exhibit

No. 3 for identification,—hold it up, Mr. Eiland

—

what would you say would be the, I don't know

whether you call it [7] ''length" or "width" of this,

the distance across from one end to the other of

that cylinder?

Mr. Naylor : May I inquire of co-counsel on that,

your Honor ?

The Court: Yes.

(Counsel for plaintiffs confer.)

Mr. Naylor: Your Honor, that is on the order

of 18 feet in length.

The Court: Let it be so marked Plaintiff's Ex-

hibit 3 for identification.

(Enlargement of photograph referred to was

marked as Plaintiffs' Exhibit 3, for identifica-

tion.)

Mr. Naylor: If the Court please, we have a sec-

ond enlargement, which is concerned with a por-
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trayal of the machine out of the field environment,

wherein blocks have been used under certain groups

of the I'ings to indicate the precise position of ])arts

of the machine as it was seen in Plaintiff's Exhibit

3 for identification when in use in the field.

The Court: Is that the same sized as Plaintiffs'

Exhibit 3 for identification?

Mr. Naylor: No, your Honor, that is a smaller

one.

The Court: What would you say would be the

width?

Mr. Naylor: That is on the order of eight feet,

as I understand, that picture. [8]

May we have it marked Plaintiffs' No. 4 for

identification ?

The Court: Let it be marked Plaintiffs' Exhibit

No. 4 for identification.

(Enlargement of photograph referred to was

marked as Plaintiffs' Exhibit 4, for identifica-

tion.) [9]
* * *

The Court: You may call your witness.

Mr. Naylor: May I first disj)ose of one or [28]

two preliminary formal matters, your Honor, to

open the ])laintiffs' case.

First, we should like to formally offer Plaintiffs'

Exhibits 1 and 2 for identification, as Plaintiffs'

Exhibits in that order; and in that connection I

should like to call your Honor's attention to the

fact that we have here for filing this morning a

stipulation of counsel with respect to the use of



t'.s\ Y. Tliomasian, etc. 59

printed copies of the type which I have handed up

to your Honor, in lieu of original Certificates of

Letters Patent. The stipulation reads as follows:

"It is hereby stipulated by and between counsel

for the above-entitled parties that upon the trial of

the cause, printed, uncertified copies of United States

Letters Patent may be used with equal force and

effect as though certified and that photostatic copies

of literary references and foreign patents may be

employed in lieu of certified copies of the same, sub-

ject to correction for error if the same be made to

appear." That is the conventional form of stipula-

tion.

The Court: That is satisfactory to the Court, if

it is to counsel.

Mr. Young: Yes, your Honor.

Mr. Naylor: Thank you, your Honor.

With respect to the offer of plaintiffs' Exhibits 1

and 2, we should like to direct the Court's atten-

tion, as a part [29] of the plaintiffs' opening case,

to the presumption which attaches to the grant now

under the new Patent Codification Act of June 1,

1953. It is to be found as noted in our memorandum,

in Title 35, USC at Section 282, and the part on

which we rely is very brief, and I would like to

read it:

"A patent shall be presumed valid. The burden

of establishing invalidity of a patent shall rest on

a party asserting it."

The Court: If there is no objection, the exhibits

offered for identification may be received in evi-

dence as Plaintiffs' Exhibits 1 and 2.
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(The documents referred to, marked Plain-

tiffs' Exhibits No?. 1 and 2, were received in

evidence.)

Mr. Nay] or: We would like to call, as our first

witness, the defendant as an adverse witness under

Eule 43, Subdivision (b), your Honor.

YEPPIE THOMAS
called by the plaintiffs as an an adverse witness,

having been first duly sworn, was examined and

testified as follows:

The Clerk : Just state your full name, please.

The Witness: Yeppie Thomas.

The Clerk : Have that seat there.

Cross-Examination Under Rule 43(b)

By ^Ir. Naylor:

Q. Mr. Thomas, will you please state your full

name [30] to the Court?

A. Ye})pie Thomas, sometimes known as Yeppie

Thomasian.

Q. What is your occupation at the present time,

Mr. Thomas? A. Manufacturer.

Q. And where is your business located?

A. Ma])le and 99 Highway, across the Southern

Pacific Railroad tracks.

Q. And is that in Fresno? A. Yes.

Q. How long have you been located at that par-

ticular address? A. Since 1946.

Q. Have you been there continuously since 1946 f

A. Yes.

i
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(Testimony of Yeppie Thomas.)

Q. In what business were you engaged prior to

1946? A. Repairs.

Q. And at what address?

A. Same address.

Q. Same address? A. Yes.

Q. And for what period of time were you en-

gaged in repairs at that same address?

A. Since between '46 and '47, '48. We have [31]

done repairs right along with the manufacturing.

Q. I see. Well, prior to the start of your busi-

ness at this address you have given the Court, what

was your occupation, Mr. Thomas?

A. Welder.

Q. And by whom were you employed?

A. Fruehof Trailers.

Q. Was that here in Fresno also? A. Yes.

Q. And for what period of time were you em-

ployed by Fruehof Trailers as a welder?

A. Approxicately one year; a little more, per-

haps.

Q. And would it be j^roper to say that that was

the year 1945? A. Yes.

Q. Will you please state to the Court what your

occupation was prior to your employment by Frue-

hof Trailers as a welder?

A. Mare Island Navy Yard.

Q. And what was the nature of your employ-

ment there? A. Welding.

Q. And for what period of time were you em-

ployed at Mare Island Navy Yard in that capacity ?
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(Testimony of Yeppie Thomas.)

A. December the 29th, 1941, and September 20,

1945.

Q. September 20, 1945? [32] A. Yes.

The Court: I want to understand this. Did you

work for the ^laro Island Navy Yard from Decem-

ber 29, 1941, to 1945?

The Witness: Yes, your Honor.

The Court: What time in 1945?

Tlie Witness: I beg your pardon?

The Court: What time did you quit working

there in 1945?

The Witness: September 20th.

The Court : You may proceed, Mr. Naylor.

Mr. Naylor: Thank you, your Honor.

Q. Prior to September 29, 1941, were you em-

ployed ? A. Yes.

Q. By whom? A. T. G. Schmeiser.

The Court: You said "September 29." Did you

mean to have reference to December 29?

Mr. Naylor: December 29; thank you.

Q. Prior to December 29, 1941, by whom were

you employed ? A. Schmeiser Company.

Q. Is that Mr. Thomas George Schmeiser?

A. T. G. Schmeiser, yes.

Q. And for what period of time were you em-

ployed by [8:>] Mr. Schmeiser?

A. To the best of my knowledge, since some-

where in 1939, and worked for him continuously

until '41, December, som(>where close to that.
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(Testimony of Yeppie Thomas.)

Q. And when did your employment with Mr.

Schmeiser commence ?

A. Somewhere in 1939.

Q. What month?

A. I am not sure exactly.

Q. Can you fix the month when you went to

work for Mr. Schmeiser?

A. Let's see,

Q. Mr. Thomas, do you recall giving a deposi-

tion in this case? A. Yes.

Mr. Naylor: May I inquire of the Clerk, if the

Court please, as to whether or not the despositions

taken in this case on June 19, 1952, have been filed ?

If so may they be open?

The Clerk: There are two here. Depositions of

Norman, Chezick and Thomas—is that the one you

want?

Mr. Naylor : Yes. May that deposition be opened

at this time, your Honor?

The Court: Yes.

(The deposition was opened by the [34]

Clerk.)

Q. (By Mr. Naylor) : I will show you, Mr.

Thomas, the original of your deposition taken in

this action on June 19, 1952. Do you recall, during

the course of this deposition, being asked when

your employment with Mr. Schmeiser commenced in

1939? A. Yes. I

Q. If not, may I direct your attention to page

68.

(Transcript handed to the witness.)
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(Testimony of Yeppie Thomas.)

The Court : What is the date of that deposition ?

Mr. Naylor: June 19, 1952, your Honor.

Q. Mr. Thomas, do you recall having been asked

on that day, June 19, 1952, during the course of

your deposition, "Do you know the first month in

which this started ?
'

' And your answer was, '

' It

w^as somewhere in '49, I would say the middle of

the year."

The Court: "1949," you said?

Mr. Naylor: 1 then corrected him; he had the

erroneous date. The question was '' '39 or '49?''

And Mr. Thomas answered, "1939."

0. Do you recall that? A. Yes, I do.

Q. TluMi you were asked later on, on that same

page, beginning line 11, "Would you say your em-

plojTTient by Mr. Schmeiser started near the first

of 1939?" And your answer was, "J am not quite

sure. It could have been a month before [35] or

after, maybe three months after 1939. Maybe Feb-

ruary, I would say, February, March, somewhere

in that."
,

The Court : What is your answer ?

The Witness: According to the deposition, it is

exactly what he says, between March

The Court: That is all right. Were those ques-

tions asked you and those answers given?

The Witness: Yes, your Honor. J

Q. (By Mr. Naylor) : Now, what is your best

recollection as of this date as to when your employ-

ment by ]\lr. Schmeiser commenced, that is, your

recollection todav?
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(Testimony of Yeppie Thomas.)

A. Well, it could be from—it could be the year

of '39.

The Court: Well, don't you know whether it

was '39 or not?

The Witness: Yes, it was.

The Court: Just say so, then.

The Witness : '39.

Q. (By Mr. Naylor) : In what month of '39?

A. I am not sure of that.

Q. I again direct your attention to the deposition

of June 19, 1952, at page 68, Mr. Thomas, tlie line

25,

Mr. Young: Your Honor, I believe the witness

will be [36] willing to say it was either February or

March of 1939.

The Court : Just ask him that. Was it February

or March of 1939?

The Witness: March, I would say.

Mr. Naylor : March of 1939. Thank you.

Mr. Clerk, may I see Plaintiffs' Exhibit 2 to the

deposition.

(Document handed to counsel.)

Q. (By Mr. Naylor) : Mr. Thomas, I would

like to show you Plaintiffs' Exhibit 2 for identifica-

tion, about which you were questioned on June 19,

1952. Do you recall seeing that sketch and being

asked questions about it? A. Yes.

The Court: What is that sketch?

Mr. Naylor: It is a sketch showing the pro-

gression of
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(Testimony of Yepi)ie Thomas.)

The Court: Did you take it from the deposition?

Mr. Naylor: Yes, your Honor. It was taken

from the deposition.

The Court: And is it marked?

Mr. Naylor: It was marked Plaintiffs' 2 for

identification on that deposition, your Honor.

May we have it marked as Plaintiffs' next in

order for identification here ?

The Court: Do you want to introduce it [37]

now?

Mr. Naylor: Yes.

The Court: Then you don't need to have it

marked for identification.

Mr. Naylor: All right, sir, we will offer it then,

if the Court please.

The Court: There being no objection, let it be

marked as Plaintiffs' Exhibit No. 5.

(The sketch referred to was marked Plain-

tiffs' Exhibit No. 5 and was received in evi-

dence.)

Q. (By Mr. Naylor) : Mr. Thomas, will you ex-

amine Plaintiffs' Exhibit 5, and state if you recall

whether that correctly depicts the cross-sectional

characteristics of the machines that you have manu-

factured?

A. This one here (indicating) ?

Q. Yes. A. All three of them?

Q. Yes. A. Yes, it is.

Q. It is correct, is it? A. Yes.

Mr. Naylor: If the Court please, I have a photo-
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(Testimony of Yeppie Thomas.)

static enlargement of that same exhibit, with some

color applied for purposes of clarity, and it may
be useful to the Court in following the testimony

as we examine Mr. [38] Thomasian.

The Court: Have you shown it to counsel?

Mr. Naylor: Yes, I have.

The Court: It may be marked Plaintiffs' Ex-

hibit No. 6.

Mr. Young: Just one question: Are these not

the same, 5 and 6, except for the color?

Mr. Naylor: That is correct—and the size.

The Court: Suppose we mark it 5-A.

Mr. Naylor : That is agreeable, your Honor.

(The photostatic enlargement was marked

Plaintiffs' Exhibit No. 5-A, and was received in

evidence.)

The Court: It is used for illustrative purposes

only?

Mr. Naylor : That is precisely it, your Honor.

Does your Honor wish to see it?

The Court: I thought you wanted the Court to

have it.

Mr. Naylor: Yes. I was going to try to display

it; but it will be just as well for the Court to have

it.

Q. Mr. Thomasian, turning your attention to

Plaintiffs' 5, which is the sketch before you, will

you please examine the structure which is marked

"A" in that particular exhibit, and tell the Court

what it shows.
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A. It shows a vm^ with three ribs and three

pipes.

Q. To identify that a little further, are the

three circles within the ring used to illustrate the

pipes in position within the ring*? [39]

A. Yes.

Q. Is that correct ? A. Yes.

Q. Now, did you ever manufacture a structure,

an earth roller unit, which was made in accordance

with what we see in sketch "A" of Plaintiffs' 5?

A. Yes.

Q. When?
A. Somewhere in '47, I guess, '48.

Q. '47 or '48?

A. I think in that neighborhood.

Q. Will you tell the Court just how that device

was constructed, and how it operated?

A. Well, we had three central pipes, and the in-

side diameter of the ring had three ribs, and our

outer rings had two holes in the triangle, on each

triangle. Where you brought the pipes closer to-

gether, it gave you a loose ring roller; and when you

brought it out it gave you a solid roller.

The Court: Where are the ribs?

The Witness: Here (indicating).

The Court: Let the record show that the wit-

ness pointed out the ribs as they appear in diagram

Mr. Naylor : Yes, your Honor.

The Court: Of what did those ribs consist?
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The Witness: To hold the rings from [40]

slipping.

The Court: What were they made of?

The Witness: Cast iron. There is a east iron

ring- sitting out there (indicating).

Q. (By Mr. Naylor) : We have such a ring

here, haven't we? You have seen it in court?

The Witness : Yes.

(The object referred to was secured.)

Q. Is this the ring you have reference to, Mr.

Thomas ? A. Yes.

The Court: Hold it up so I can see it.

(Counsel exhibits ring to the Court.)

Q. (By Mr. Naylor) : No question about that,

is there? A. No.

Mr. Naylor: We would like to offer that ring

as Plaintiffs' next, your Honor.

The Court : It may be received as Plaintiffs' Ex-

hibit No. 6.

(The ring referred to was marked Plaintiffs'

Exhibit No. 6 and was received in evidence.)

Q. (By Mr. Naylor) : Did you file an applica-

tion for Letters Patent on that first structure?

A. Yes. [41]

Q. And you were granted Letters Patent, were

you not? A. Yes.

The Court : May we identify that Plaintiffs' Ex-



70 Ethel R. Schmeiscr, et al.,

(Testimony of Yeppie Thomas.)

liibit No. 6 as a cast iron representation of "A"
without the pipes?

Mr. Naylor: Yes, your Honor. That is very

good.

The Court: Is that correct?

The Witness: Yes, your Honor.

Mr. Naylor : We would like to offer at this time,

as Plaintiffs' next, a copy of United States Lettei's

Patent 2,537,802 which issued January 9, 1951, to

the defendant herein, Yepi)ie Thomas, on a toothed

roller assembly, as the result of an application filed

by him on August 15, 1947.

The Court: It may be received and marked

Plaintiffs' Exhibit No. 7.

(The patent referred to was marked Plain-

tiffs' Exhibit No. 7 and was received in evi-

dence.)

The Court: May I have it?

(The Court examines the document.)

The Court : I believe you said there were two

pipes in there, or

Mr. Naylor: Three; the witness said three.

The Court: Read what he said.

(The record was read as follows:)

"Well, we had three central pipes, and the [42]

inside diameter of the ring had three ribs, and our

oute^- rings had two holes in the triangle, on each

triangle
"
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Mr. Naylor: I think I can help your Honor. I

used the word '

' toothed,
'

' reading from the title.

The Court: Oh, toothed?

Mr. Naylor: Yes. I imagine my sibilant didn't

get off the way it should have.

Q. Will you tell the Court, Mr. Thomas, the

mode of operation of the device that you manu-

factured in accordance with sketch "A" of Plain-

tiffs' Exhibit 5, that is, the device using rings such

as Plaintiffs' 6'^

A. Explain to him how I built the unit?

Q. Yes, and how it operated.

A. Well, the purpose of the locked position is,

when we would go over a clod, the rings would

force, to pulverize the ground, instead of dragging.

By using no rib in there, if we went over a big

hard clod, it would drag, and the first thing you

know the roller would ball. But being three ribs in

the inside diameter of the ring, the three pipes

would lock the ring; whereas if you go over a clod it

would either pulverize, or that would be the end of

it.

Q. In that sense, it is correct, is it not, that when

the rings were locked on the pipe, the assembly was

functioning as would a solid roller with teeth on

it? [43] A. Yes.

Q. That is correct, is it not? A. Yes.

Q. There is no dispute about that?

A. No.

Q. Now, to what uses would the assembly be

put when the rings were locked on the pipes, as
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you have just described? A. Pulverizing.

Q. Pulverizing what? A. Ground.

Q. Ground? A. Yes.

Q. And any other uses?

A. Yes, going over bed work to pulverize.

Q. You mean seed bed work %

A. Yes; and also for cover crop.

Q. Cover crop?

A. Yes, where there would be ridges.

Q. Such as a plaster crop?

A. Cotton, sugar beets, lettuce, various different

types.

Q. Now, to wliat uses was this apparatus put

wlu'ii the rings, such as Plaintiffs' 6, were unlocked

in relation to the three pipes? [44]

A. They were used for many uses, locked or un-

locked. When it was locked, we used it with the

blade ahead of the roller, to level the ground, pack

the ground for a good seed bed, to save the moisture

})efore planting, and in many cases we would bring

the pi])es, the three central pipes into a released

position closer together, which w^ould give you a

little different pulverizing effect; but we ran it both

ways, in a locked position and in a released position.

Q. When you released the rings from their

locked position in this apparatus you have just been

describing to us, was the operation of the device

smooth or irregular?

A. It all depends where we ran it.

Q. Well, was it irregular, or smooth, or both?

A. Yes.
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Q. Would you say both? A. Many times.

Q. Directing your attention again to Plaintiffs'

6, is it a fact or not that the squared ribs would

strike the pipes when the device was unlocked f

A. Yes, it would.

Q. They would; and what would they do, bounce

from square to square?

A. Well, we couldn't see inside. All we do know,

it was pretty nice, the farmers went for it.

Q. Do you still manufacture that [45] appara-

tus?

A. If a farmer needs one or wants one, on re-

quest we do.

Q. On request you do? A. Yes.

Q. I take it from that that it is not the major

X^roduct of your business ; is that correct ?

A. No.

Q. How many would you say you had manu-

factured in the last calendar month, according to

the description you have just given us?

Mr. Young: Objection, please. Of what type has

he manufactured?

Mr. Naylor: I am speaking of this type (in-

dicating), the type he has been describing.

The Witness: I hardly think any. Because we

streamlined it to better advantage, that particular

roller, which would give the farmer less work.

Q. (By Mr. Naylor) : How many would you

say you manufactured in the year preceding the last

calendar month, and I am still directing my ques-

tion to the type of device which is illustrated in

your patent, Plantiffs' 7, is it not, Mr. Clerk?
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A. Previous years?

The Court: Now, are you referring to 6 or 7? 6

is the ring.

Mr. Naylor: 6, I think, is the ring; and I think

7 is [46] the patent that covers that.

The Witness: A couple of hundred, I suppose.

Q. (By Mr. Naylor): In the 12-month period

preceding the last calendar year

The Court: Suppose you give a date.

Q. (By Mr. Naylor) : This is December, 1953:

How many would you say you had manufactured

and sold in the year 1953, commencing January 1?

A. None.

Q. How many w^ould you say you manufactured

and sold in the calendar year January 1, 1952, to

December 31, 1952?

A. Maybe five—a couple—about five units in '52.

Mr. Naylor: If the Court please, I have here

two enlargements of the patent drawings forming a

part of the defendant's patent. Plaintiffs' 7, for

purposes of clarity, and to which, on sheet 2, cer-

tain color has been added for purposes of clarity.

May we have those marked 7-A and 7-B, to go along

with the patent?

The Court: Which one is 7-A?

Mr. Naylor: Sheet 1, I would say, 7-A.

The Court: It may be so marked, 7-A, and the

other ma}- be marked 7-B.

(The two enlargements referred to [47] were

marked Plaintiffs' Exhibits Nos. 7-A and 7-B,

and were received in evidence.)
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The Court: Will you designate what 7-A is,

please"?

Mr. Naylor: 7-A is sheet 1, the first of the two

sheets of the drawing of a part of defendant's pat-

ent 2,537,802, which is before the Court as Plain-

tiffs' Exhibit 7.

The Court: 7-B is what?

Mr. Naylor : 7-B will be sheet 2 of the two sheets

of drawings of defendant's patent 2,537,802, of

which a printed copy is before the Court as Plain-

tiffs' Exhibit 7.

May I draw your attention to the fact that the

sheet number is rather obscure, but it will be found

in the upper right-hand corner directly under the

patent number. It says "two sheets, sheet 1" and

"sheet 2."

The Court: I see "two sheets, sheet 1," and that

is marked as 7-A.

Mr. Naylor : That is right, sir.

The Court: And "sheet 2," marked as 7-B.

Mr. Naylor: Yes, your Honor.

The Court: It is just about 12 o'clock. The Court

will now take a recess until 2 o'clock.

(Whereupon, at 12 o'clock noon, a recess was

taken until 2:00 o'clock p.m., of the same [48]

day.)
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Tuesday, December 15, 1953. 2:00 P.M.

The Court: You may proceed.

Mr. Naylor: Thank you, your Honor.

YEPPIE THOMAS
the witness under examination at the time of the

recess, resumed the stand and testified further as

follows

:

Cross-Examination Under Rule 43 (b)

(Continued)

By Mr. Naylor:

Q. Mr. Thomas, before noon we were directing

your attention to Plaintiffs' 5, which was the sketch

containing the figures A, B, and C.

During the period of the manufacture of the

device which is illustrated in figure B of that ex-

hibit, did you get out any advertising material of

any kind ? A. Yes.

Q. I would like to ask you if this brochure,

which I am handing you, is a sample of your ad-

vertising put out in that period? A. Yes.

Q. You recognize it as a piece of that material ?

A. I do.

Mr. Naylor: May we offer that, your Honor, as

Plaintiffs' next?

The Court: Tt may be received in evidence [49]

as Plaintiffs' Exhibit 8, I think it is.

The Clerk : 8 is the next number.

(The advertising matter referred to was

marked Plaintiffs' Exhibit No. 8 and was re-

ceived in evidence.)
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Q. (By Mr. Nay] or) : Now, Mr. Thomas, direct-

ing your attention to sketch B in Plaintiffs' 5, when
did you make a piece of apparatus that corre-

sponded to this sketch?

A. The year or the month?

Q. The year.

A. I think it was between '49 and '50.

Q. Between '49 and '50?

A. I am pretty sure.

Q. Do you think it was a two-year period that

you made such an apparatus ? A. It could be.

Q. You say it could be. Do you have any positive

knowledge ? A. No.

Q. Did you get

The Court : May I have that last exhibit ?

Mr. Naylor: Excuse me, your Honor (handing

document to the Court).

Q. Did you put out any literature in '49 and '50

concerning the second type of device which you

manufactured, [50] which corresponds to figure B
on Plaintiffs' 5?

The Court: Oh, Mr. Naylor, pardon me.

Mr. Naylor: Yes, your Honor?

The Court: Before you pass this "A," will you

explain to me just what makes this lock occur in

this, Mr. Thomas?

The Witness: You see, there are three pipes

there, one, two, three (indicating), in a triangular

position going lengthwise of the roller. There is two

holes on each pipe, you notice, one when in a solid

position, the outer hole brings the pipe against the
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inside diameter of the ring, which gives you a solid

roller.

The Court : What is it causes that ?

The Witness: You take this bolt out (indicat-

ing), and let the pipe drop to the second hole and

clean around on the third, and gives you all three

pipes in a loose position, gives a loose-ring roller.

Q. (By Mr. Naylor) : A loose-ring roller?

A. Yes.

Q. Following through on that explanation, was

it possible, with that particular device, to move

those pipes inwardly toward each other until they

were in contact?

A. We released the three pipes into a released

position, which brought them closer together.

Q. AVould they contact, in their innermost posi-

tion of [51] adjustment?

A. T didn't pay that close attention.

Q. Do you have any personal knowledge now of

how far apart they would be when adjusted into

their innermost position?

A. To the best of my knowledge, close together.

Q. Just "close together." And following through

further on that ex])lanation, the lings would then

be mounted upon a triangular-shaped area, would

they not? A. Not exactly.

Q, Well, wouldn't one pipe be the apex of the

triangle, and wouldn't the other two pipes form the

base of that triangle?

A. Tf they were on the solid ))osition, yes. It de-

pends on which way the rings were hanging on the
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locked pipe. If you had the two pipes on the bottom,

then, yes.

The Court: Is that material? I am afraid you

got off on something, because of my question.

Mr. Naylor: That is all right, your Honor. I

think I got what I wanted.

Q. Coming down to sketch B on Plaintiffs' 5

again, I was about to ask whether or not, during

the period 1949 and 1950, that you manufactured

that particular device, did you get out any advertis-

ing matter of any kind*? A. Yes, I did.

Q. And what was the nature of it? Was it a

brochure [52] such as the last exhibit?

A. Yes, exactly the same.

Q. Do you have with you here in court a sample

of that advertising matter? A. Mine?

Q. Yes. A. Yes.

Mr. Naylor: May the witness leave the stand to

procure that particular document, your Honor?

The Court: He may.

(The witness secures document.)

Q. (By Mr. Naylor) : You have handed me an

advertising piece with green margins. Is that the

next piece A. Yes.

Q. in the order of preparation, of advertis-

ing matter of your device? A. Yes.

Mr. Naylor: May that go in, as Plaintiffs' next,

your Honor?

The Court: It ma}^ be received as Plaintiffs'

Exhibit 9.
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(The advertising' matter referred to was

marked Plaintiffs' Exhibit No. 9 and was re-

ceived in evidence.) [53]

Q. (By Mr. Naylor) : Briefly, Mr. Thomas,

what was the difference between the apparatus ad-

vertised in Plaintiffs' 9 and in the preceding piece

of advertising- matter ? A. No, 9, did you say ?

Q. The last exhibit that you handed me.

A. Tliat paper, the advertising

?

Q. Yes.

A. What was the difference between that and

the one previous?

The Court : That would be the same as the differ-

ence between "B" and ''A"; is that what you

mean ?

Mr. Naylor: That is correct.

The Witness : One has four pipes, and the other

has three.

Q. (By Mr. Naylor) : And what difference did

the addition of the fourth pipe give to the machine ?

A. It gave you a little more support.

Q. Is that the only difference?

The Court: What is the answ^er, Mrs. Buck?

The Witness: It gave you a little more support.

Q. (By Mr. Naylor) : Is that the only differ-

ence? A. Yes.

Q. When you added the fourth pipe, was it [r)4]

necessary for you to disturb the internal character-

istics of the ring? A. Yes.

Q. What did you have to do with it?



vs. Y. Thomasian, etc. 81

(Testimony of Yeppie Thomas.)

A. Remove the ribs.

Q. And by ''remove the ribs," I assume you are

speaking of the three ribs which appear in the ring

which is here in court as Plaintiffs' 6; is that cor-

rect? A. Yes.

Q. They are the inside ribs? A. Yes.

Q. Were there any other changes made as be-

tween "A" and ''B" on Plaintifes' 5?

A. As far as the rings are concerned f

Q. Yes A. No.

Q. or any part of it. As far as any part of

the machine was concerned.

A. We added on as we went more.

Q. Added on more what, Mr. Thomas?

A. Pipes. We disposed of the four, and added a

single pipe.

The Court: I don't believe you have answered

counsel's question. If you think it is necessary for

him to answer it

Mr. Naylor: I think I can clear it up, your

Honor. I would just like to ask him. [55]

Q. The difference, as I understand it, between

A and B on Plaintiffs' 5 consisted primarily, as you

put it, the addition of one pipe to make four, and

the removal of the internal ribs from the ring, such

as here marked Plaintiffs ' 6 ; is that correct ?

A. Yes.

Q. Were there any other changes made between

A and B?
A. No, not as far as A and B are concerned.

Q. Mr. Thomas, I would like to show you at this
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time a olippin^' fi'om a ii('ws])a])er, which ])ui'ports

to be the Fresno Bee of Sunday, ]\Iay 2, 1948, and

will ask if you are familiar with that?

A. Yes.

Q. Will you tell the Court what that is in the

way of publicity? What is it publicizinaj?

A. The fact that we could make a flexible roller

of a solid roller by the twisting of a screw.

Q. And to which of your devices was that pub-

licity directed, A or B of Plaintiffs' 5?

A. I think it was A. Yes, in fact, I am sure, be-

cause it has no square plate at the outside of the

bolt, which, when we made the change to a square

plate, it had four pipes.

Q. I see.

Mr. Naylor: May that be received as Plaintiffs'

next, your Honor? [56]

The Court: It may be received in evidence and

marked as Plaintiffs' Exhibit 10.

(The newspaper clipping referred to was

marked Plaintiffs' Exhibit No. 10 and was re-

ceived in evidence.)

Q. (By Mr. Naylor): Now, Mr. Thomas, when

did you make the change to the structure which is

indicated by sketch C on Plaintiffs' 5?

A. A\Tiat year?

Q. Yes, sir. A. It was after '50.

Q. You say after '50? A. Yes.

Q. Are ne to understand it was 1951?
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A. 1950. Maybe it was 1950, in the middle of the

year.

Q. In the middle of the year ?

A. I think it was about that time, to be fair.

Q. Is that the best date you can fix by reference ?

A. Yes.

Q. Will you tell the Court, please, the differ-

ences, the essential differences, between the device

which is indicated by sketch C on Plaintiffs' 5, and

the device as indicated by sketches A and B on

Plaintiffs' 5?

A. The difference in the working, or

Q. In the construction. [57]

A. construction ? The A has three pipes and

triangular opening with three ribs in the inner

diameter of the ring; and B has four pipes with

no triangular opening, with the ribs out; and num-

ber C has one pipe, with no ribs.

Q. And is that the way in which you are making

your device as of this date? A. Yes.

Q. And has that been true continuously since,

as you say, the middle of 1950? A. Yes.

Q. Now, are there any other differences between

the device you are now making, illustrated by sketch

C on Plaintiffs' 5, and the other devices, A and B
on that same exhibit, other than the single pipe?

A. Yes. We apply rubber on the pipe, quarter

of an inch wall thickness to give it a cushion for

the rings to ride on so they won't break.

Q. You coated the draft tube with rubber?

A. Yes.
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Q. And wlien was that dono?

A. Somewhere in '51 or '52. '52, I think.

Q. '52 ? A. '52, it would be, yes.

Q. Can you give us a month on that change?

A. No, I can't. [58]

Q. You can't? A. No.

Mr. Young: I would be glad to dig up that in-

formation for counsel and supply him with that,

Mr. Naylor: We would be happy to have it.

Thank you.

Q. Have you got out any publicity on the cur-

rent device you are manufacturing and selling?

A. Yes. I have some on this one, John. Yes,

there is one there, the brochure type.

(Document handed to counsel for plaintiffs.)

Q. T will hand you the one which Mr. Young

produced from among your papei's, and will ask

you if that is typical of the publicity you have

caused to be prepared and distributed concerning

your current type model ? A. Yes.

Q. Mr. Young directed my attention to the fact

one panel of that advertising is double thickness.

Is there a reason for that?

A. Yes, there is. When the American Printing

Company in San Francisco made this brochure, in-

stead of putting the pipe, the central pipe as you

see it, in the front of the brochure with my picture,

they went and put a 90-degree on the ])ipe instead

of lengthwise. Then they made a change and uave

us a brochure with the picture the way it should

have been. [59]
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If you care, I will pull tins out and let you see it.

Q. I presume you liave some others, haven't

you?

A. Not here, but at the shop. I can present it

any time.

Q. Will you dig some up for us later in the

case? A. Yes, I will.

Q. Is that the current advertising literature?

A. Yes, it is.

Mr. Naylor: May that be received as Plaintiffs'

next in order, your Honor?

The Court: It may be received as Plaintiffs'

Exhibit 11.

(The advertising matter referred to was

marked Plaintiffs' Exhibit No. 11 and was re-

ceived in evidence.)

Mr. Naylor: There is one further question I

want to ask on that exhibit.

Q. Mr. Thomas, I direct your attention to the

panel of Plaintiffs' Exhibit 11, which bears the

reading matter on it: "Save Labor Costs * * * Con-

serve Moisture * * * Speed Your Operation," do

you see that particular panel? A. Yes.

Q. Is there any printed matter above the lan-

guage that I read, directly above it? A. Yes.

Q. How does it read? [60]

A. "The combination"—is that the one you

mean?

Q. Yes.

A. "The combination that cultivates, levels and

breaks in one operation. The only one of its kind
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in America * * * the only one that ^ives you a roller

and midget land plane for the price of one."

Q. For the price of one, or with?

A. For the price of one.

Q. What is meant by the expression there on

Plaintiffs' Exhibit 11, ''the only one of its kind in

America"?

A. The combination, flexible or solid roller, with

the twisting of a screw.

Q. You didn't refer

The Court: Wait a minute. Read that answer.

(The answer I'eferred to was read.)

Q. (By Mr. Naylor) : Th(> phrase, I take it,

then, did not have reference to tlie fact your Level

-

an-Break Soil Pulverizer is the only one of its kind

in America, is that correct?

Q. What is that ? Say it again.

Q. I will rephrase it for you. The phrase you

just read, ''the only one of its kind in America,"

was intended to refer to the details of construction

of your device; is that correct? A. Yes. [61]

Q. Not to devices of this kind as a class; is that

right ? A. Correct.

The Court: Are you through with this exhibit?

Mr. Naylor : Yes, I am, your Honor.

The Court: May I have it?

(Document handed to the Court.)

Q. (By Mr. Naylor): Mr. Thomas, I show you

now a picture, which was one of several prints
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marked Exhibit A on Plaintiffs' interrogatory No.

1 which was asked of you. You recall seeing that,

do you? A. Yes, I do.

Q. Does that picture correctly show^ your ap-

paratus? I am speaking now of the time of the in-

terrogatory, of course. A. Yes.

Q. As of September, 1951, the date of the inter-

rogatory, is that a correct portrayal of the device ?

A. Yes. I built it.

Q. I will show^ you an enlargement of Exhibit

A, which was one of several photographs annexed

to Plaintiffs' interrogatory No. 1 of September,

1951, and ask if you recognize the machine that is

shown there? A. Yes.

Q. I call your attention specifically to the fact

that [62] the draft tube is shown in red. Is that

the correct location of it? A. Yes.

Q. And there is only one draft tube in that pic-

ture; is that correct? A. Yes.

Q. And it extends throughout the length of the

apparatus ? A. Yes.

Q. And has the rings mounted on it?

A. Yes.

Mr. Naylor : May that be received in evidence as

Plaintiffs' next?

The Court: Now, was that an enlargement of

this picture (indicating) ?

Mr. Naylor: It is, your Honor. It is simply an

enlargement.

The Court: I don't see any red on this.
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Mr. Naylor: We applied red to indicate the loca-

tion of the tube, because it was indistinct there.

The Court: This one is enlarged, and the space

in the middle was marked red in the enlargement?

Mr. Naylor: This (indicating) was marked red

here, yes.

The Court: I see. You are going to offer that?

Mr. Naylor: Yes. In other words, this [63]

merely illustrates Exhibit A on the interrogatory

answers.

The Court : It may be received and marked as

Plaintiffs' Exhibit 12.

(The enlargement referred to was marked

Plaintiffs' Exhi])it No. 12 and was received in

evidence.)

Mr. Naylor: No further examination of Mr.

Thomas.

The Court: Do you have any questions at this

time, Mr. Young?

Mr. Young: I would like to recall Mr. Thomas

to the stand later, after

The Court: Oh, you better examine him now.

Mr. Young: All right. T have no questions as to

the cross-examination, no cross-examination as to

th<' questions just comph^ted. My questions of Mr.

Thomas will have to do with prior uses.

Do you prefer to hear that now ?

The Court: No, you may call him later.

You may step down.

(Witness excused.)
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Mr. Naylor: In the wiiidup of plaintiffs' open-

ing case, I would like at this time, your Honor, to

offer plaintiifs' interrogatories and the defendant's

answers thereto, as a part of plaintiffs' opening

case, with the exhibits annexed.

Any objection to that? [64]

The Court: You want to offer the interroga-

tories? Well, they may be received in evidence.

Mr. Naylor: They have certain photographs an-

nexed, of which this (indicating) is one.

Mr. Young: I have no objection.

The Court: All right. They may be received in

evidence. They won't be marked as exhibits.

Mr. Naylor: You do not wish them marked as

exhibits ?

The Court: Do you want them marked as ex-

hibits?

Mr. Naylor : Not particularly, your Honor. I will

abide by your Honor's wishes in that regard.

The Court : They may be received in evidence.

Mr. Naylor: May the photographs, which were

annexed to plaintiffs' interrogatories be given plain-

tiffs' exhibit next in order and marked as a series,

as one exhibit? I think those should be marked for

the purjoose of continuity on the record. Is your

Honor agreeable to that?

Mr. Young: Your Honor, the enlargement is of

one of the photographs, as I understand it.

Mr. Naylor: Yes.

Mr. Young: There are other photographs in the

same series.

Mr. Naylor: Yes.
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Mr. Youns;: Would it bo helpful to mark them

12-A, since they all relate to the same subject ? [65]

Mr. Naylor: That is agreeable.

The Court : Tt is agreeable to the Court. What is

your statement, "12-A'"?

Mr. Young: 12-A. There were several photo-

gra7)hs, as I understand it. They were annexed

The Court: Are they part of Plaintiffs' Ex-

hibit 12?

Mr. Naylor: They are part of Plaintiffs' inter-

rogatory No. 1, and were marked Exhibit A at that

position in the record.

The Court: I just wanted to get it straight. It

is all right to do that. But Plaintiffs' Exhibit 12 is

an exhibit by itself?

Mr. Young : An enlargement of one of the photo-

graphs.

The Court : Yes.

Mr. Young: Yes, sir.

The Court : And this is one of the photographs ?

Mr. Naylor: Yes, it is, your Honor.

The Court : Then they may be marked 12-A, -B,

-C and so forth.

Mr. Naylor: Thank you, your Honor.

The Court: How far would they go?

Mr. Naylor: I think there are five.

They are on the interrogatories, Mr. Clerk, de-

fendant's answers to plaintiffs' inteiTogatories.

Maybe they are in his Honor's pleading file. [QQ~\

The Clerk: These (indicating) are in the deposi-

tion.

Mr. Naylor: Yes, those are in the deposition.
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The Court: The Court will take a recess until

you straighten this out.

(Short recess taken.)

The Court: Mr. Eiland, did you mark the ex-

hibits ?

The Clerk: Yes, 12-A to F, your Honor.

(The photographs referred to were marked

Plaintiffs' Exhibits Nos. 12-A to 12-F, inclusive,

and were received in evidence.)

The Court: You may proceed. How many were

there"?

The Clerk : There were six, 12-A to 12-F, inclu-

sive.

The Court: Six, including 12?

The Clerk: No, six in addition. We had marked

12 before.

Mr. Naylor: One final word before closing the

plaintiffs' case. I think it would be necessary, in

order to get that one word in, to recall Mr. Thomas,

if I ir.av, for two questions concernin,^' one aspect

in the case.
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YEPPIE THOMAS
an adverse witness, recalled by the plaintiffs herein,

having been previously duly sworn, was examined

and testified further as follows:

Cross-Examination Under Rule 43(b)

(Continued)

By Mr. Naylor: [67]

Q. Mr. Thomas, do you have here in court a

sample of the current ring that is employed on

your device? A. Yes.

Q. Would you produce it, ])lease'?

(Witness produces three rings.)

Q. I show you one of the rings that you have

been good enough to hand me. Ts that a sample of

your current ring? A. Yes, one of them.

Q. That is a sample of one of them. And this

appears

The Court: Are the others different from that?

Q. (By Mr. Naylor) : What size is this one I

hold? A. 12/16.

Q. 12/16? A. Yes.

Q. And that 12/16 has reference to what dimen-

sion factor?

A. 16-inch ring outside diameter.

Q. That is the circumference of the teeth?

A. Yes.

Q. And what does the 12 have reference to ?

A. Inner diameter.

Q. And that is the current model ?

A. Yes. [68]
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Mr. Naylor: We will offer that as Plaintiffs'

next.

The Court: Let it be received into evidence and

marked as Plaintiffs' Exhibit 13.

(The ring referred to was marked Plaintiffs'

Exhibit No. 13 and was received in evidence.)

Q. (By Mr. Naylor) : I show you still another

ring. Is that a sample of one of your rings of cur-

rent production? A. Yes.

Q. And w^hat size is that?

A. 121/2 inner diameter—12 is what we call it

—

12/18.

Mr. Naylor: We offer that as Plaintiffs' next,

your Honor.

The Court: That may be received as Plaintiffs'

Exhibit 14.

(The ring referred to was marked Plaintiffs'

Exhibit No. 14 and was received in evidence.)

The Court: Is that being used now?

The Witness: Yes.

Q. (By Mr. Naylor) : I now show you the third

of the three rings you handed me, and will ask you

if that is a current production model used on your

machine? A. Yes. [69]

Q. And the size of that is what?

A. 16/22; 16 inner diameter.

Q. And 22 inches outside diameter?

A. Yes.

Mr. Naylor: We will offer that as Plaintiffs'

next, your Honor.
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The Court: Let that be received as Plaintiffs'

Exhibit No. 15.

(The ring referred to was marked Plaintiffs'

Exhibit No. 15, and was received in evidence.)

Q. (By Mr. Naylor) : I notice that these three

rings yon produced appear rather iTisty. From
whence did you procure them ?

A. We bouc^ht them several months back.

Q. Well, where did you get them when you

brought them in here?

A. From our business place.

Q. Your business place? A. Yes.

Q. Have they been stored outside?

A. Yes. We keep them outside.

Q. You keep them outside? A. Yes, sure.

Mr. Naylor : I think that is all.

The Court: You may stand aside. [70]

RICHARD L. GIBBS
called as a witness on behalf of the defendant herein,

having been first duly sworn, was examined and

testified as follows:

The Clerk: Just state your full name.

The Witness: Richard I^. Gibbs.

Direct Examination

By Mr. Young:

Q. Will you please state your full name?

A. Richard L. Gibbs.
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Q. And what is your age? A. 47.

Q. Where do you live?

A. 225 South Barton.

The Court: South where?

The Witness: Barton, B-a-r-t-o-n.

Q. (By Mr. Young) : Is that in Fresno?

A. Yes, sir.

Q. What is your present occupation?

A. Dispatcher, timekeeper.

Q. The name of your employer?

A. Victory Tool and Die Company.

Q. Mr. Gibbs, will you please speak a little

louder and slower? [72] A. Yes.

Q. What is the nature of your duties now?

A. Well, I take the jobs in at the shop, write

them up on the shop order, and see they are routed

through the shop, and get out on time.

Q. What is the nature of the work at the shop?

A. They overhaul cotton pickers, mechanical cot-

ton pickers.

Q. How long have you been with your present

employer? A. About four months.

Q. Before that time, whom did you work for?

A. Fresno Auto Parts Company.

Q. And before that ? A. Army Air Forces.

Q. When did you start working for Army Air

Forces? A. June, 1942.

O. Whom did you work for before you started

to work for the Army Air Forces?

A. Pioneer Mercantile Company.

Q. Do you remember the address?
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A. 1461 Broadway.

Q. In Fresno? A. Yes, sir.

Q. How long were you with that concern?

A. W(41 [73]

Q. Do you know?

A. Yes. I started w^ith Lindley & Harrison that

year over on 1260 Van Ness. Then we moved to 1461

Broadway, and Pioneer Mercantile bought the or-

ganization; so I was with them, counting Lindley-

Harrison and Pioneer, from 1937 to '42?

Q. Was the Schmeiser Company in Fresno any-

where near the place of business of Pioneer Mer-

cantile Company?

A. Yes, they were across the alley.

Q. Were they directly across the alley?

A. Yes.

Q. Did you have anything to do with the

Schmeiser Company officially?

A. Not officially. We did some work for them.

Q. What sort of work?

A. We pressed—we had a big hydraulic press,

and we pressed out some spindle bolts, I guess you

would call them hub bolts, in the front hubs.

Q. Front hubs of what?

A. The ones we pressed were model A Ford.

Q. And do you know why you pressed the bolts

from th(» hubs of model A Fords for the Schmeiser

Company ?

A. Yes. He was using the drums and the hubs

in the unit he was making, by turning the brake

dvum around. He had to press them apart, press
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the bolts out so he could [74] turn them around,

then put them back together.

Q. Did you see the unit that was being made?
A. Oh, yes.

Q. Let's fix the time you saw this unit. When
was it you came with Pioneer Mercantile when they

w^ere directly across the alley from where Schmeiser

Company was located?

A. Some time in 1939.

Q. How can you fix that date?

A. That is when we moved from 1260 Van Ness

to 1461 Broadway.

Q. I see.

A. (Continuing) : So it was in '39, I would say

March, April, May, somewhere in there.

Q. '39 ; and you stayed at that address until you

left for the Army Air Forces ? A. Yes, sir.

Q. Were you continuously employed there dur-

ing that interval from sometime in 1939 until you

left for the Air Force job in 1942?

A. Yes, sir, right there.

Q. Were you acquainted with Mr. Schmeiser?

A. Yes, sir.

Q. Did you go to the Schmeiser plant at any

time, across the alley? A. Yes, sir. [75]

Q. For what reason ?

A. Well, they did a job for us one time; they

had a punch press over there, and they punched out

some steel slats or iron slats we had to put over

some windows.

Q. The Schmeiser people did some work for
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your conoorn ; am I right ? A. Yes, sir.

Q. Wliy did they do that?

A. Well, T would have had to drill the holes in

these slats, and he said he could punch them out and

save a lot of time; and for that operation wo loaned

him the use of our press, kind of traded

Q. You mentioned that these model hubs wove

used

The Court: Pardon me. AVhere was the press?

The Witness: Right across the alley, in the

Pioneer Mercantile shop.

The Court: He came over to your i)ress and

punched them out?

The Witness: Yes.

Q. (By Mr. Young) : Was this done in any

quantity? A. Yes.

Q. How many do you suppose were pressed out

during the time you were with Pioneer Mercantile?

A. Oh. that would be pretty hard to say. [76]

Q. Over a hundred? A. Oh, yes; yes, sir.

The Court: Did Mr. Schmeiser do all the

pressing ?

The Witness : No, sir, he had a man working for

him. He helped him. The two of them run the press.

The Court: Was it done under his direction?

The Witness: I believe so.

The Court: Do you know?

The Witness: No, I don't know. The two of

them were there. T don't know wlu^tlier—they were

both working the press.
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Q. (By Mr. Young) : So far as you know, was

Mr. Schmeiser the head man in the Schmeiser or-

ganization ?

A. I believe so, as far as I know.

Q. Do you know any man who was an employee

of Schmeiser? A. Yes, sir.

Q. Do you know Yeppie Thomas, the defendant

herein ? A. Yes, sir.

Q. Was Yeppie Thomas an employee, at the

time you were familiar with the Schmeiser concern ?

A. He was working there.

Q. Did you become acquainted with him at that

time? A. Yes, sir. [77]

Q. Can you tell us anything about how you be-

came acquainted with him?

A. Well, I would go over there once in a while.

The activity over there was in their building and

then right out in their door. Their back door and

our back door faced each other.

The Court: How far apart were they?

The Witness : Just across the alley ; I would say

20 feet, 25 feet.

The Court : How much ?

The Witness: Twenty-five or 30 feet, something

like that.

Q. (By Mr. Young): Just across the alley?

A, Yes. Both buildings set right on the alley

line, property line.

Q. Did any of the Schmeiser work get per-

formed in the alley, if you know?

A. Yes, I seen them out in the alley.
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Q. Wliat sort of work did you see thom do in the

alloy ?

A. I believe some of the welding was actually

made a foot in the alloy, and some of the painting

was done in the alley.

Q. Did you witness any assembly work on the

Schmeiser plant or in the alley? [78] A. Yes.

Q. Can you describe the machine you saw as-

sembled?

Mr. Naylor: Can you fix the time on it, Mr.

Young, or the year?

Mr. Young: The only time I can fix, I believe,

is during the time Mr. Gibbs w^orked with the

Pioneer Mercantile Company.

Mr. Naylor: In other words, we are covering a

span from '39 to '42, are we not?

Mr. Young : That was the intent of my question.

The Court: Proceed.

Mr. Young: Will you read my question, please?

(The pending question w^as read.)

The Witness: Yes, sir. It was some cast iron

rings with teeth on it, on a piece of pipe. I remem-

ber that. And I believe angle iron, or channel iron,

framework. I believe it was channel iron.

Mr. Young: May T see the small exhibit, please?

Q. I show you a model of a machine, which is

identified as Defendant's Exhibit A, and ask you

if the machine had a large number of toothed rollers

such as this model has? A. Yes, sir.

Q. Were these toothed rollers or rings mounted
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on a central pipe? A. Yes, sir. [79]

Q. Did you see the rings separate from the

pipe? A. Yes, sir.

Q. Where were the rings when you saw them?

A. I saw them deliver them in a big truck, and

unload them in the back end of Mr. Schmeiser's

place of business.

Q. Did you see the pipe separately?

A. Yes, sir.

Q. Did you watch the assembly operation of

placing the rings on the pipe? A. Yes, sir.

Q. Do you recall whether the rings fit over

easily, or whether they had to drive them on?

A. They didn't drive them on. They were loose.

Q. Could you describe the operation of assem-

bling the lings on the pipe?

A. Well, it was just a matter of shoving them

on one end.

Q. From one end of the pipe ? A. Yes, sir.

Q. Did you ever see the rings painted?

A. I don't remember whether they painted the

rings. I saw them spray the whole unit right out

in the alley, against the side of their building. I

imagine they didn't paint the rings at all.

Q. Do you remember that Schmeiser had spray

painting [80] equipment?

A. Yes, I remember when he bought it.

Q. For what reason do you remember that?

A. We were selling a spraying machine, and I

talked with him. He was painting with a brush. He
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thought it was a good idea, but ho didu't buy from

me. He bought it somewhere else.

Q. You remember it because he didn't buy

yours; am I correct? A. Yes, sir.

Q. Mr. Gibbs, you testified you watched the as-

sembly operation. Did you ever see the completed

units hauled away from the plant?

A. Yes, sir.

Q. I hand you a small photograph, and ask you

if you have ever seen the device shown in that

photogra])h? A. It looks like it.

Q. What is the device?

A. It is a earner that Mr. Schmeiser built. He
built one like it, if that isn't it. I don't know if this

is the exact one, but he built one just like it, for

carrying the units he was making.

Q. \V\]] you describe what the photograph

shows ?

A. I would say it was somewhat of a trailer, a

framework on a trailer. The wheels protrude way

down on it. [81]

Q. How was the tool to be carried, suj)ported

on the trailer?

A. The tool was hung underneath the frame-

work of this trailer.

Q. I call your attention to four ])rojections

which appear to extend upward from the top sur-

face, and ask you if you recall what those are ?

A. T remember those springs.

Q. They are springs?

A. Yes, sir, they are big coil springs. It took
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the shock—the load was hung on through chains,

and it took the shock.

Q. Did you ever see tools loaded on to a device

such at that? A. Yes, sir.

Q. Did you ever see the trailer being hauled

away? A. Yes, sir.

Q. Do you happen to recall the type of automo-

bile or other device w^hich was used to pull that

trailer? A. It was a Nash, a Nash Lafayette.

Q. Who owned the Nash, if you know?

A. I believe it was Mr. Schmeiser. He was driv-

ing it.

Q. You have testified that you knew Yeppie

Thomas from the fact that your company was in

proximity to the Schmeiser Company. [82]

If you remember, what sort of work did Yeppie

Thomas do for Mr. Schmeiser?

A. He was a welder. I've seen him use the drill

press to drill holes, and assembled.

Q. Did you ever see him weld?

A. Yes, sir.

Q. You saw him use a drill press?

A. Yes.

Q. Did you ever see him paint?

A. I don't recall right now.

Q. You mentioned that Mr. Schmeiser pushed

bolts or studs out of model A Ford assemblies, and

later used part of that in the tool which you have

described.

Would you, if you remember, state how these

units were used by Mr. Schmeiser?
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A. By taking off the brake drum and turninsj

it around, putting the bolts back through from the

opposite side, then just welding the heads and slid-

ing this whole drum into a big piece of pipe it would

just fit into, then he could bolt the hub back into

place again and use the bearing—or the spindle for

a bearing on the end of the pipe.

Q. Ts it a fair statement to say that he used the

model A Fords to form bearing assemblies for con-

necting the pipe to the frame?

A. To the framework, yes, sir. [83]

Q. And he was able to do that because the size

of the pipe happened to be the right size to accept

the pipe that came the model A Ford?

A. The model A brake drum, yes, sir.

Q. Would it be a fair statement to say that was

a cheap sort of bearing?

A. Yes. At the time he was buying used ones,

and used the entire front axle assembly out of the

model A Ford.

Q. Did you ever see any of the front axle as-

semblies stacked on the Schmeiser ground?

A. No. When he would bring them in, he would

strip them down and bring them right over to the

press.

Q. How did he bring them in?

A. I believe he had a truck, rented a truck, or

wherever he bought them they delivered them. The

ones that had the axle, they were still on the axle,

anyhow.

Q. Are you familiar with tli(> model A Ford



vs. Y. Thomasian, etc. 105

(Testimony of Richard L. Gibbs.)

bearing at this date? A. Yes.

Q. In your work at the Pioneer Mercantile, were

you familiar with the parts of many automobiles'?

A. Yes, sir.

Q
A
Q
A
Q

that

A
Q
A

Q

Why was that so ?

That was their business.

What was their business? [84]

Automobile parts.

So, of your own knowledge, you would know
the part was a model A Ford part

Yes, sir.

that he was installing?

Yes, sir.

After you returned from the Army Air Force

job, until the time of the depositions in this case in

June of 1952, did you see one of these pulverizer

devices anywhere, so far as you remember?

A. No, sir.

Q. Then there is no doubt at all in your mind

that you saw these rings on the pipe at the Schmei-

ser plant before you left to take the Army Air

Force job in 1942; is that right? A. Yes, sir.

Q. And what month was that in 1942?

A. June.

Q. Do you recall the extent of looseness of the

rings on the pipe?

A. Oh, I imagine two inches.

Q. By "two inches," you mean that the inside

diameter of the rings was two inches greater than

the outside diameter of the pipe over which they

were mounted? A. Yes, sir. [85]
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Mr. YouTio-: That is all.

T bep: ])ardon, I no^ieetod to offer this in eviden<!o

as Defendant's Exhibit 1, or 1-C. I believe we have

two exhibits already.

The Clerk : A small model, and a ring.

Mr. Young: That is, A and B for identification.

The Court: There are two defendant's exhibits,

I believe, marked for identification, A and B. Is

that all, Mr. Eiland?

The Clerk : Yes, A and B for identification.

The Court: This is Defendant's Exhibit C. Let

it be received in evidence.

(The photograph referred to was marked

Defendant's Exhibit C and was received in evi-

dence.)

The Court : May I see it, please ?

(Exhibit handed to the Court.)

Cross-Examination

By Mr. Naylor:

Q. Mr. Gibbs, are you the same gentleman of

that name who gave a deposition in this matter on

June 19, 1952 ? A. Yes, sir.

Q. Have you talked with Mr. Thomas since giv-

ing this deposition on Jime 19, 1952?

A. The day before, or the same day that I was

subpoenaed, that I had the papers for [86] sub-

poena.

Q. Yon mean for your appearance here?

A. Yes, sir.
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Q. Did you talk with him at any other times

between that date and June 19, 1952?

A. Not about this. I saw him once before that

at a body shop. He was going to have his car

painted.

Q. Have you talked with anybody else other than

Mr. Thomas about the subject matter of this case,

since June 19, 1952 ? A. No, sir.

Q. Have you talked with Mr. Young about the

case? A. No, sir.

Q. Did you talk with Mr. Thomas or Mr. Young
prior to your appearance on the witness chair at

this hour? A. Oh, yes.

Q. When did you first talk with them?

A. I imagine about a quarter of 10 this morning.

Q. A quarter of 10 this morning? A. Yes.

Q. What was Mr. Schmeiser making across the

alley from the Pioneer Mercantile establishment,

when you first became conscious of the fact that

Mr. Schmeiser had a place there?

A. I don't remember what he called it, but it

was a unit, he said, they towed behind a tractor, that

had some [87] cast iron rings on it with teeth on it.

Q. Was he making anything else?

A. I didn't see anything else.

Q. You did not see anything else?

A. No, sir.

Q. I understand that you went to his place of

business from time to time? A. Yes, sir.

Q. How frequently would you say you had been

in his ])lace of business in the year 1939?
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A, Actually inside his building]:'?

Q. Yes, sir.

A. Two or three times, probably.

Q. In the course of the year?

A. Yes, sir; actually inside his building.

Q. How many times would you say you were

inside of Mr. Schmeiser 's place of business in the

year of 1940? A. Oh, probably not any more.

Q. Two or three times? A. Yes, sir.

Q. And would your answer be the same, Mr.

Gibbs, as to 1941? A. I imagine so.

Q. And what about the first six months of 1942 ?

A. Probably the same. See, his place of [88]

business was small. The work was right out in the

open doors.

Q. I am speaking of inside of his plant.

A. Yes, sir.

Q. I haven't touched the outside yet.

A. Actually be inside the building, that is about

right.

Q. And it is your testimony, is it, Mr. Gibbs,

that from the time that you first became conscious

of the fact that Mr. Schmeiser had a place of busi-

ness across the alley from Pioneer, that the only

thing ho was making was a roller of some kind ?

A. Yes, sir.

The Court: Read that question, Mrs. Buck.

(The record was read.)

Q. (By Mr. Naylor) : And by "roller," T meant

a roller such as you have been talking about earlier.



vs. Y. Thomasian, etc. 109

(Testimony of Richard L. Gibbs.)

A. Yes, sir.

Q. When you first became conscious of the fact

that Mr. Schmeiser had a place of business across

the alley, did you notice any repair work of a gen-

eral nature going on there?

A. You mean of any particular type"?

Q. Oh, say, farm implements of any kind.

A. No, sir.

Q. You did not? [89] A. No, sir.

Q. Did you ever see, in those early days right

after you became aware of the fact that Mr.

Schmeiser had a place of business across the alley,

any manufactured product coming out or being de-

livered out of Mr. Schmeiser 's place of business?

A. I didn't understand that, sir.

Q. I will try to reframe it. As I understand your

testimony, it was that some time in 1939 you tirst

became aware of the fact that Mr. Schmeiser was

across the alley from your place of business ; is that

correct? A. Yes, sir.

Q. And about what month was that?

A. March, April, May, June, something like that.

Q. March, April, May or June?

A. Yes, sir.

Q. And what did you observe the first time you

walked into Mr. Schmeiser 's plant? What was going

on? A. Welding; cutting and welding.

Q. Did you observe what they were cutting and

welding ?

A. Yes; pipe, big pipe, and this channel iron,

channel iron frameworks.
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Q. And who was doing this work?

A. Yeppie Tliomas.

Q. Was there anybody else? [90]

A. I don't remember anybody else.

Q. Yon do not remember anybody else?

A. Outside of Mr. Schmeiser. He was there.

Q. Did yon see Mr. Schmeiser doing any of this

work?

A. T never saw him doing any welding. He
might have been doing something else.

Q. Did you ever see him doing any machine sliop

work, other than welding?

A. I believe he used the punch press that

punched out some piece of iron for us one time.

Q. Did you see him do any painting?

A. I don't remember that Mr. Schmeiser did

any painting, no, sir.

Q. Well, Mr. Gibbs, do you remember him doing

any assembly work on any kind of machinery or

apparatus? A. No, sir.

Q. You do not; and it is your recollection, is it,

that the defendant, Mr. Yeppie Thomas, was the

only employee of Mr. Schmeiser 's place of business

when you first became aware that it was there across

the alley? A. I believe so.

Q. Are you positive?

A. Positive that he was the only employee?

Q. Yes. A. No, sir. [91]

Q. You are not positive? A. No, sir.

Q. Mr. Gibbs, what period of time did you ob-
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serve the defendant, Mr. Yeppie Thomas, working

for Mr. Schmeiser in any capacity?

A. He was there when we moved over there in

'39, until I left.

Q. He was there when you moved there in '39,

until you left?

A. Let's see, I left in '42. I believe he was still

there, I am not going to say. I know he was there

when I went there, and I imagine he was still there

when I left.

Q. At least, that is your recollection of it?

A. Yes, sir.

Q. Now, what duties did you have at Pioneer

Mercantile? A. Oh, could I change that?

Q. Yes.

A. I believe he left before I did. When I went

out to the air base, I believe he had already left Mr.

Schmeiser. I might be wrong, but I believe he did.

Q. What duties did you have at Pioneer Mer-

cantile ?

A. I was shop foreman ; I worked on the hydrau-

lic equipment, lubrication equipment, and so forth,

and sold parts.

Q. And for what sort of device was that [92]

hydraulic equipment being serviced or worked on?

A. Hydraulic jacks for lifting trucks and auto-

mobiles, and the like.

Q. And you were shop foreman at the place ?

A. Yes, sir.

Q. Can you give us the date on which you saw

the first toothed wheel or toothed ring roller unit
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being hauled away from Mr. Schmeisor's place of

business? A, The exact date?

Q. Yes, sir.

A. It was some time in '39, T imagine; '39, I

think, or the early part of '40. I believe it was '39.

The Court: You are dropping your voice.

The Witness: I believe it was the latter part

of '39.

Q. (By Mr. Naylor) : You believe it was the

latter part of '39? A. Yes, sir.

Q. I am speaking of a roller, a roller unit of any

description, being hauled away from Mr. Schmei-

ser's place of business.

A. I remember them being hauled away. I don't

remember the exact date.

Q. Are you positive they were hauled away in

1939, the latter part?

A. T wouldn't say I would be positive, no [93]

sir.

Q. You mentioned it could have been early 1940,

a moment ago. Ts that the fact, that it could have

been 1940?

A. I remember thom loading them and hauling

them out, but any exact date, I wouldn't know. I

noticed that, after we first moved over there, that

they were making them and delivering them, moving

them. I don't know where they took them. They

went out the alley, in the alley with them.

Q. Now, the carrier that you refer to, which is

shown in a photograph marked Defendant's Ex-
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hibit C, can you tell the Court when you first recall

having seen that carrier and where?

A. In 1939.

Q. In 1939?

A. I would say shortly after we moved over

there. The latter part of 1939.

Q. The latter part of 1939. Again, could that

have been 1940? A. I don't think so.

Q. Do you know who made this piece of equip-

ment? A. I saw^ them make that, sir.

Q. You saw them make it?

A. Yes, Mr. Schmeiser and Mr. Thomas.

Q. In Mr. Schmeiser 's plant? A. Yes, sir.

Q. When was the last time you saw the piece

of [94] equipment in Defendant's C?

A. The last time? Oh, I couldn't name the exact

date. I mean, it is some time before I left in '42.

Q. Some time before you left in '42?

A. Yes.

The Court: May I see that exhibit?

(Exhibit handed to the Court.)

The Court: When did you first see this picture,

which is Defendant's Exhibit C?

The Witness : I would say some time in '39, after

we moved over on the Broadway address.

The Court: Do you know who took the picture?

The Witness: No, sir.

The Court : How did you happen to see it ?

The Witness: They loaded units right in the

alley. See, the things they manufactured
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The Court: Wlieii did you first see tlie pir-ture?

The Witness: Just now, sir.

The Court : Just now ?

The Witness : Yes, sir.

Q. (By Mr. Naylor) : Can you describe for tlie

Court, Mr. Gibl)s, i\w earth roller unit tliat you

were talking about when Mr. Young was examining

you, tliat is, the roller unit that you saw^ being

hauled away from Mr. Schmeiser 's place? [95]

A. You mean

Q. It had a frame, didn't it?

A. Yes, it had a channel iron frame made in

somew^hat of a Y, and a piece of pipe with bearings

in the end of it, and these rollers, toothed rollers

were on it. I don't know how many.

Q. Stacked on the tube?

A. On the ])ipe. The rings were on the pipe.

Q. Now, what kept the rings from going off the

pipe, if anything?

A. Well, there was an iron band on the end, with

set screws that went down into the pipe on each

end, to keep the rollers from coming off and getting

onto the framew^ork.

Q. You recall these set screws, do you?

A. Yes, sir. They were long ones.

Q. How long, would you say?

A. Oh, T would say they were three or four

inches long.

Q. Three or four inches long? A. Yes, sir.

Q. And they were screwed down into the ])ii)e?
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A. Into, or against it. I don't think they went

into it ; against it.

Q.
' Against it ? A. Yes, sir.

Q. Where, adjacent to the end of the pipe? [96]

A. Oh, within an inch and a half or two inches

of the end.

Q. Was there one such set screw at each end of

the pipe, or two?

A. One such set screw on each band in the end?

Q. Yes.

A. No, I would say there were three, possibly

four.

Q. On each band at each end of the pipe or tube ?

A. I don't remember whether they had it on

both ends. I remember it on one end.

Q. Did you examine both ends of it?

A. I probably did then. Maybe not too close, but

I am not too familiar with farmers' equipment. I

like machinery.

Q. You mean, then, Mr. Gibbs, then you were

not too familiar with farmers' equipment?

A. That is right.

Q. Are you familiar with farmers' equipment

now?

A. I know a little about a cotton picker. I have

got a job overhauling cotton pickers now.

The Court: Did you notice the diameter of this

pipe that ran transversely of the machine?

The Witness: It was big enough, sir, to take

these brake drums off of a model A Ford. I would
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say it was possibly 12 inches in dinnicter, or pos-

sibly better. [97]

Q. (By Mr. Naylor) : Twelve inches?

A. It would have to be that size for a model A
drum to reverse and go back into the pipe. That is

what they used, a model A drum.

Q. That drum was turned completely over and

pushed into the end of the pipe?

A. Yes, and the model A brake drum had a

flange to give it rigidity, on the open face of it.

Q. And the pipe received that big drum, did it

not? A. Yes, sir.

Q. So it had to be of a size sufficient to receive

it? A. Yes, sir.

Mr. Naylor: No further questions, your Honor.

Mr. Young: One further question.

Redirect Examination

By Mr. Young:

Q. You testified that you saw these completed

devices loaded and then carried away on the two-

wheel carrier. Defendant's C? A. Yes.

Q. Do you recall that when the unit was picked

up, the rings moved, as the frame moved, because of

clearance between the rings and the pipe?

A. Yes, sir. [98]

Mr. Young: That is all.
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Recross-Examination

By Mr. Naylor:

Q. How do you recall that fact ?

A. When they were making the rings—I mean,

making this unit up, I noticed the rings were loose

on the pipe, and I was trying to figure out how it

operated.

I finally asked Mr. Schmeiser or Mr. Thomas, I

don't remember which now, and he explained to me
the reason for having the rings loose on the pipe.

Q. Yet you did not measure the diameter of the

pipe, did you? A. No, sir.

Q. And you did not notice the diameter of the

rings, either i.d. or o.d., did you, at that time?

A. No, sir.

Mr. Naylor: No further questions.

The Court: You may stand aside.

(Witness excused.)

Mr. Young: Mr. Chezick.

ALVIN CHEZICK
called as a witness on behalf of the defendant, hav-

ing been first duly sworn, was examined and testi-

fied as follows

:

The Clerk : State your full name.

The Witness : Alvin Chezick, C-h-e-z-i-c-k. [98-a]

Direct Examination

By Mr. Young:

Q. Mr. Chezick, will you state your full name?

A. Alvin Chezick.
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Q. Your occupation ?

A. I am a rancher or farmer.

Q. Your age? A. 43.

Q. Speak up, please. A. 43.

Q. Where do you live?

A. Chowchilla, on Robinson Boulevard.

Q. Is your farm near your residence?

A. I live on one of the places.

Q. Do you have more than one farm?

A. Yes, I have four, and T am farming a couple

of other ranches, adjacent to mine.

Q. May I ask you again to speak up, please? It

is hard to hear you.

A. I am farming four of my own, and I am
renting two from my neighbors.

Q. How long have you lived at your present resi-

dence ?

A. Oh, about eight or nine years, I don't know.

I think about eight or nine years,

Q. Where did you live before you lived where

you do [99] now?

A. I lived on one of the ranches my dad owned.

Q. What sort of ranching do you do now?

A. A diversified ranch. I had cotton, sugar beets,

this year, some permanent pasture, I had some corn.

That is about it.

Q. AVhen did you start ranching?

A. I started ranching with niy dad in 193S, and

farming for myself in '39.

Q. Have you been farming for yourself ever

since 1939?
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A. That is right; except for one part of a year

I took a trip. I rented the ground out.

Q. What year was that?

A. That was in '47.

Q. Aside from that, you have been farming ever

since?

A. I have been farming ever since. In fact, I

was farming then. I had a man take care of one of

the ranches while I was gone.

Q. Are you familiar with the tool of the general

type illustrated by Defendant's Exhibit A?
The Court: It is not '^A" yet. It has been marked

for identification only.

Mr. Young: May I oifer it now in evidence as

Defendant's Exhibit A?
The Court : It may be received. [100]

(The model referred to was marked Defend-

ant's Exhibit A, and was received in evidence.)

Q. (By Mr. Young) : Mr. Chezick, are you

familiar with this general type of tool ?

A. I am.

Mr. Naylor: I would like to interpose one objec-

tion to this particular model, which is the accused

structure, being used to refresh the recollection of

the witness concerning a device which is not shown

on this record to be anything like this.

The Court: Well, the Court has already ruled.

I don't believe that Mr. Thomasian did identify it,

did he?
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Mr. Young: No, sir. He will. We will call him

later for that purpose.

Mr. Naylor: The point I am making, your

Honor, is this: As the evidence will show as we go

further in this case, we are actually talking about

several different rollers. Your Honor has already

seen three that the defendant has made. This model

Mr. Young has been exhil)iting is the one which is

the accused structure in this device, and which is

admitted to infringe the patent if the patent is

valid.

Now, the manufacture of this device was not com-

menced [101] by Mr. Thomas' own testimony until

the year 1950 or '51, and it is now used as a struc-

ture to refresh or interrogate a witness concerning

what he saw, or his familiarity with something, in

a wholly different period, a period much earlier. I

think it is an improper use of the exhibit, for the

purpose of refreshing or interrogation of the wit-

ness.

Mr. Young: I will rephrase that question.

The Court: Let the answer go out.

Q. (By Mr. Young) : Mr. Chezick, are you

familiar with ground pulverizers? A. I am.

Q. Did you ever buy one?

A. I have bought more than one.

Q. Will you tell us the circumstances, or how

you first acquired a ground pulverizer of any type?

A. The first one I bought I bought from Mr.

Schmeiser.

Q. Would you ex])lain how that camo about?
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A. If I remember right, I seen the first model

at the fair in Sacramento. I later contacted Mr.

Schmeiser about one, and I made arrangements to

have him bring one out for me, and purchased one.

Q. Do you recall what year this was that Mr.

Schmeiser brought you the ground pulverizer?

A. I think it was 1939. [102]

Q. Some time after the fair?

A. That is right.

Q. Well, this was the State Fair at Sacramento?

A. The State Fair at Sacramento.

Q. And Mr. Schmeiser had an exhibit at the

fair?

A. He had an exhibit at the fair, yes.

Q. Would you dsecribe the machine which Mr.

Schmeiser brought to you?

A. It was a roller with, as he called it at that

time, I remember him saying it was a lady finger

type ring on it. It had rings that w^ere very closely

fitted to a drum or a pipe. The end ring was at-

tached with—drilled through the ring itself with set

screws.

Q. This is the machine which originally de-

livered to you by Mr. Schmeiser?

A. The original machine delivered to me.

Q. Did you pay for it at the time of delivery?

A. I didn't fully pay for it, no.

Q. Did you use the machine?

A. I used it somewhat. I tried to alter it my-

self—I wasn't satisfied with it—and at the time Mr.

Schmeiser brought it out, I told him if I liked it I
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would take it; if I didn't like it, I didn't want it.

And later he took it back and revised it for me.

Q. What was the change you mentioned you

tried to [103] make? What did you try to do with

it?

A. If I run it over ground that was a little bit

heavy, the rollers, or the rings—there wasn't enough

clearance between the ring and the drum, and the

rings wouldn't turn, and they would foul up with

mud.

Q. Would you care to estimate the amount of

clearance of this first model, between the central

pipe and the rings'?

A. I would say it was pretty close to a quarter

of an inch, maybe less than that.

Q. So the rings on this original machine didn't

have any substantial free play?

A. That is right, none whatsoever.

Q. And it is your recollection that you got in

trouble with it, namely, that it collected mud and

balled up because of that?

A. And because of that reason, I made a device

of my own along the back of the frame, with fingers

so to speak, to try to clean out between the rings.

Q. What was this device made of, your device?

A. The device I made, I took some cultivator

points and cut them in half, and they were just the

right size to go between the rings, and I had them

welded onto a piece of—oh, I imagine a quarter by

three or quarter by four of iron that T could move

in and out toward the ring.
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Q. Was that successful [104]

A. It wasn't successful.

Q. Did Mr. Schmeiser know what you were

doing with the machine?

A. He did. He was out there quite often. I say

"quite often"; maybe a week, two weeks, three

w^eeks apart, maybe a month apart.

Q. Was anything else

The Court: That was at yout ranch, was it?

The Witness: My ranch; my ranch or my dad's.

Q. (By Mr. Young) : And .your ranch is at

Chowchilla ? A. Yes.

Q. How far from Fresno is that?

A. Oh, about 40 miles, something like that.

Q. Was there anything else about this machine

you didn't like?

A. Well, I didn't like the way the drag itself

was on the front of it, because I have a type of

ground that part of it is heavy and part of it

sandy.

Q. Mr. Chezick, this is the first time you have

mentioned a drag. What was that?

A. As a leveling device, he had in front a drag

between the roller itself and the tractor.

Q. A drag for what purpose?

A. To level out your wheel marks, and also to

help [105] grind up clods you might say would be

there, something like that.

Q. As I understand it, then the device as origi-

nallv delivered to you by Mr. Schmeiser included
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not only the pulverizer or roller unit, but also a

dras,? A. That is right.

Q. And you found some difficulty with the opera-

tion of the drag?

A. I did. And with his man, Mr. Schmeiser and

myself, we thought it might be advisable to add an

extra piece of iron underneath the H-iron, or what-

ever they call it. As they went one way, it would

have a smoothing eifect, and if they turned it over

and went the other way, it would have a grinding

effect, on the heavier ground.

Q. I see.

A. (Continuing) : On the sandy ground, it

would ride over it easier.

Q. I see. Mr. Chezick, I hand you a photograph,

which was one of those used at the time we took

your deposition. I have taken it from the deposi-

tion file, from the Clerk.

I ask you if you have ever seen that photograph ?

A. I have.

Q. Can you identify the people shown in the

photograph ?

A. Myself, and Mr. Norman. [106]

Mr. Naylor: Mr. Young, that is Defendant's

Exhibit D-1 on the deposition, as I have it marked,

if that will be of any assistance.

Mr. Young : Thank you, sir.

The Witness: This (indicating) is Mr. Norman.

(Handing photograph to the Court.)

Q. (By Mr. Young) : Were you present when

that ])liotoG:ra])h was made? A. I was.
5
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Q. Who else was there?

A. Mr. Norman.

Q. Anyone else?

A. My neighbor. Well, the gentleman that took

the picture.

Q. Who was that? A. Mr. Thomas.

Q. The defendant here? A. Yes, sir.

The Court: When was the picture made?

The Witness: This picture was made about two

years ago.

Mr. Young: Something like that, yes.

The Witness: Approximately.

Q. (By Mr. Young) : Mr. Chezick, does this

picture show the original machine that was de-

livered to you by Mr. Schmeiser? [107]

A. It shows the revised machine, not the origi-

nal one.

Q. Will you tell us how that machine came to

be revised?

A. Well, I never was satisfied with the clear-

ance. It wasn't enough. It wouldn't clean itself.

It wasn't quite long enough. It wouldn't cover four

rows of cotton.

And Mr. Schmeiser picked it up after a time, and

took it back into his plant here in Fresno, and he

made it larger for me; he put a smaller pipe in it

for me ; and he took part of the frame off the back

and—I guess his models then no longer consisted of

that, or something. I don't know why he did it, but it

didn't have any more when it came back out.

Q. When did these revisions take place ?
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A. Oh, I would say within a yoar fully after I

had it. There was some times in between he was out

there. I didn't use it too much at first, because it

just wasn't what I wanted.

Q. You mentioned there wasn't enough clearance,

in your opinion, between the rings and the pipe;

you also mentioned the tool was too short, because

it wouldn't cover

A. Four rows of cotton.

Q. AVill you tell us what you thought was the

matter with the drag?

A. Well, I told you before the drag, when I went

over [108] sandy ground, would take too much dirt,

so he put a l)aifle underneath it, what you call it.

So if you run over the sand, it would ride over

the sand, but if I went into another field which

was heavier I could turn the drag over and use it

that way.

Q. Had you paid for the machine at the time

you went back to have the revisions ?

A. A little after it was delivered back to me,

after he revised it, very shortly.

The Court: When would you say it was you

])aid for it?

The Witness : Oh, I would say probably in 1940.

I can't recall exactly that. That is a long time ago.

The Court: Well, you got it after the fair in

1939?

The Witness: That is right.

The Court : Would you say it was within a year

or so?
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The Witness: Ordinarily your cotton would not

come in so that you got very much extra money until

long towards fall, and you start getting the cotton in

in November, and as it comes in you might get the

final payment, and you pay off your bills of neces-

sity first, and something like this.

The Court : You think it was in the fall of 1940 ?

The Witness : I would say early fall, yes.

Mr. Young: I believe I can help on that, your

Honor.

The Court: That was for the revised machine,

was it?

The Witness : Yes, after I was satisfied with the

way [109] he had revised it, yes.

Q. (By Mr. Yomig) : Mr. Chezick, I hand you

a paper which purports to be a copy of an invoice

to you. The name of the person sending you the

invoice does not show, but your name is on this in-

voice, and the date is December 8, 1941. I ask you if

you know anything about that?

A. Well, it is very possible that it was 1941. I

am not positively sure about that. I was thinking it

was '40, but it could be 1941 just as easily as '40.

Q. Do you recall, Mr. Chezick, whether you paid

for the machine before you got the invoice?

A. I don't think so; I don't think I did, no. I

paid part of it, I think, yes.

Q. Explain why you paid part of it.

A. Well, at the time that I ordered it, I only

give him part of the money, because if I wasn't
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satisfied I wasn't going to keep it, and he was to

refund me the money if I didn't want it. And I

didn't have too much money—1 was just getting

started, and I was behind—so to speak, on sort of

a shoestring. I was just getting started.

The Court: You paid some down?

The Witness : Yes.

The Court: Was that marked when you made

the last payment? [110]

Tlie Witness: If this is correct, it could be I

paid it in 1941 instead of 1940, It is so long ago that

a year

Mr. Young: Let the record show that this copy

of the invoice was one of those produced by plain-

tiffs in response to defendant's motion for produc-

tion of documents.

The Court: You are satisfied with that?

Mr. Naylor: That is correct, your Honor. Mr.

Young took a copy off of an invoice among the

batch that was delivered here.

The Court: Well, was this copy, which the wit-

ness holds in his hand, received in evidence by these

exhibits that have been marked 12-A, -B, -C, and so

forth?

Mr. Young: No sir, your Honor; Plaintiffs' Ex-

hibits 12-A, -B, -C, represent ])hotographs taken by

plaintiff of defendant's machine.

The Court: Oh, this is not in evidence.

Mr. Young : Not yet. It will be.

I^et m(^ offer this copy of invoice dated December

8, 1941.



vs. Y. Thomasian, etc. 129

(Testimony of Alvin Chezick.)

Mr. Naylor: I have a suggestion I would like to

make in that connection, your Honor: If the Court

and Mr. Young will give us time, we will dig out

the original form which this copy was made; and I

think it would be more suitable if that were to go

into the evidence.

The Court: That will be satisfactory to the

Court.

Mr. Young: And that will be marked the de-

fendant's [111] exhibit next

The Court: Well, when it is offered it can be

marked.

Q. (By Mr. Young) : Now, this photograph,

which you have spoken of a moment ago, does that

show the machine in the altered form in which it

was returned to you?

A. That is right, the way it was altered and sent

back to me.

Q. Will you describe what that picture shows?

A. Well, it shows myself and my neighbor, pos-

ing with the roller and the ring assembly as revised

by Mr. Schmeiser, quite some time after I had it.

The Court: There is one roller placed

The Witness : This one is placed up on top here

(indicating). I think it was placed up here princi-

pally to show where the old rings were when it

was so closely fitted to the drum here, two or three

placed off here, and set screws were drilled through

to keep it on the drum.

After they changed it and put a new type end

on it, they no longer needed that; but they used
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the riii.£>' again, and we just used tliat ring as an

empty ring.

Q. (By Mr. Young) : Can you tell from this

photograph whether the rings are loose on the pipe?

A. T would say yes. Here (indicating) is a ring

that [112] is down under the pipe, and here (in-

dicating) is a ring that is raised, because of this

board, which shows the height of this, which would

be two or two and a half inches.

Q. Thank you. I hand you another photograph,

which is the same as Defendant's Exhibit 2 from

the de]iosition, and ask you if you have seen this

photograph before? A. I have.

Q. Who took that photograph, if you know ?

A. Mr. Thomas took the photograph, and I think

T held the ruler.

Q. When was it taken?

A. The same time this other was taken.

The Court: Was that about two years ago?

The Witness: About two years ago.

Q. (By Mr. Young) : Does it show the same

machine as Defendant's C?
A. Shows the same machine, yes sir.

Q. Can you tell from that photograph whether

the rings are loose on the pipe?

A. You can, yes.

Q. How can you tell?

xV. Well, here, with the ring down against the

])ipe, and this one up here, this ring (indicating)

would practically tit underneath it, which would be

j)ractically the same as this one (indicating). This
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ring is considerably higher than this one [113] (in-

dicating).

Q. Does the second photograph which I have

shown you show any pipe at aU?

A. Well, you can't see the pipe, but you can

see where this was sitting down onto the pipe. Be-

cause when we put this piece of timber under here,

that raises these rings up high and lets this

drop

The Court: This that appears to be an iron rod

stuck in there, is that what it is"?

The Witness : A ruler .

The Court : A ruler %

The Witness : Yes.

The Court: Now, was the ruler resting on the

pipe?

The Witness : The ruler was resting on the pipe.

Mr. Young: I offer the photograph as defend-

ant's next in order.

The Court: Let the photographs be received in

evidence and marked Defendant 's Exhibits D and E.

(The photographs referred to were marked

Defendant's Exhibits D and E, and were re-

ceived in evidence.)

The Court : Is there to be very much more direct

examination ?

Mr. Young: No, your Honor.

The Court: You may proceed. [114]

Q. (By Mr. Young) : Do you still have this

roller, as shown in Defendant's Exhibit D and E?
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A. No, I sold it to Mr. Norman.

Q. In what year?

A. I think it was '46 or '47.

Q. Did you ever see it after you sold it to him I

A. Yes, I seen it used quite a bit afterwards.

Q. Where was this roller at the time these pic-

tures were taken *?

A. On his ranch, less than a quarter of a mile

from one of mine.

Q. Do you know where the roller is now?

A. The roller is in Arizona now. He moved to

Arizona this spring—I mean, not this spring, but

last fall, I imagine after the cotton.

Q. Do you know where Mr. Norman is now?

A. In Yuma.

Q. Yuma, Arizona? A. Yes.

Mr. Yoimg: That is all.

The Court: The Court will take a recess until

tomorrow morning at 10 o'clock.

(Whereupon, an adjournment was taken until

10:00 o'clock a.m., Wednesday, December 16,

1953.) [115]
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The Court: Mr. Chezick was on the stand. You
may resume the stand, Mr. Chezick.

ALVIN CHEZICK
the witness under examination at the time of the

adjournment, resumed the stand and testified fur-

ther as follows

:

The Court: You may proceed wth the cross-ex-

amination.

Mr. Naylor: Thank you, your Honor.

Cross-Examination

By Mr. Naylor:

Q. Mr. Chezick, what was your earliest experi-

ence with earth roller units of this general class we

were speaking of yesterday?

A. Using them, or seeing them?

Q. Using them or seeing them.

A. In 1938, I would say.

Q. 1938. Did you use one in '38, or did you see

one in '38?

A. Well, I used a neighbor's of mine, a Mr.

Weaver.

Q. A Mr. Weaver? A. L. W. Weaver.

Q. L. W. Weaver. What would his address be?

A. His address now is Arizona. I don't know

what it is, whether it is Yuma, or what it is; I am

not sure. [118]

Q. Do you recall what his address was at the

time you are speaking of in 1938?
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A. No, it was around Chowchilla, somewhere.

Pie farmed different ranches; I don't know for

sure w^here he was then.

Q. But, in any event, it was around Chowchilla ?

A. That is right.

Q. Can you fix the time in 1938 when you first

saw Mr. Weaver's unit?

A. I would say in the spring some time. I

collidn 't

Q. In the spring of 1938?

A. In the spring.

Q. Do you know where Mr. Weaver acquired

this particular piece of equipment?

A. From Mr. Schmeiser.

Q. From Mr. Schmesier. Do you know whether

he bought it as a new piece of equipment or as a

used one ? A. A new one.

Q. A new one? A. New.

Q. And do you have any knowledge of when Mr.

Weaver bought this particular piece of equipment

of Mr. Schmeiser ? A. I would say in '38.

Q. In 1938. Now, did you have any part in Mr.

Weaver's ])urchase of that equ})nient from ^Ir.

Schmeiser ?

A. I think I was to buy with him, but it wasn't

what I [119] wanted, so I used it a little bit then

he took it from there.

I don't remember that far back, to know whether

I definitely had a deal with him or not. I know we

were talking about it, but I didn't have any money

in it.
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The Court: Mr. Chezick, will you keep your

voice up?

The Witness: O.K.

Q. (By Mr. Naylor) : You had, however, talked

to Mr. Weaver A. That is right.

Q. about the possibility of a joint purchase;

is that right ?

A. That is right. It was a three-unit tool, and

when I saw it operate I didn't want a three-unit, I

wanted a one-unit tool.

Q. And when you used the equipment, did you

use it as a three-unit equipment

A. That is risrht.

Q- -

Q. Three-unit equipment. And this was in the

year 1938, to the best of your recollection?

A. 1938.

Q. Will you be good enough to describe the

equipment of Mr. Weaver's that you used in 1938?

A. It was three-units, an eight-foot, as I [120]

remember, and two four-foot units hooked in tan-

dem. In other words, the big machine in front, and

the two smaller ones in back.

The Court: You say there were two four-foot

units ?

The Witness : Two four-foot units.

Q. (By Mr. Naylor) : And I assume there was

a single draft shaft on that?

A. They were all pulled by the front unit.

Q. A single draft connection?

A. That is right.
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Q. To what use did you put this apparatus in

1938?

A. I tried to roll some ground that I had rented

from Mr. Cross, Colonel Cross, there at Chowchilla.

Q. Yesterday you mentioned, I think, that you

had seen a Schmeiser unit at the fair; is that cor-

rect? A. That is right.

Q. When did you see the unit at the fair ?

A. Well, it was either in '38 or '39, before I had

purchased mine.

Q. Before you purchased yours. I take it, then,

that you had seen the Weaver equipment before

you saw the Schmeiser equipment at the fair; is

that correct?

A. No, I don't remember that, whether I did or

not.

Q. Well, did you buy the equipment you even-

tually bought on the strength of seeing Mr.

AVeaver's equipment, or the equipment you saw ex-

hibited by ^Ir. Schmeiser at the fair? [121]

A. Tlio one I seen at the fair, the larger unit,

was what 1 wanted, and is the reason I bought the

one from Mr. Schmeiser.

Q. Now, the equipment that you eventually

bought from Mr. Schmeiser, was there any differ-

ence between that and the equij)ment of Mr.

Weaver's, that you had previously used? Let's take

it first as to construction. A. Size?

Q. Construction.

A. As far as length is concerned, mine was a

larger unit in size of any one of the three units,

but it wasn't as large as all three put together.
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As far as the way the rings set on the pipe it-

self, they were the same.

Q. They were the same?

A. They were the same.

Q. They were snug, were they not?

A. They were snug fitting.

Q. The rings on Mr. Weaver's draft, too, were

^mig? A. Were snug.

Q. And the rings on the first piece of equipment

you bought of Mr. Schmeiser were snug?

A. Were snug.

Q. On the draft tube ; is that correct ?

A. Yes, sir. [122]

Q. Now, how long, to your recollection, was it

after using Mr. Weaver's equipment that you pur-

chased of Mr. Schmeiser a unit for yourself?

A. It was that fall or early that next spring. I

think it was that fall.

Q. You think it was the fall of '38?

A. '39.

Q. '39? A. '39.

Q. Now, as I understand it, there was better

than a year intervening between your use of Mr.

Weaver's equipment and your own purchase of a

Schmeiser unit for yourself ?

A. Possibly, yes.

Q. It would have been the difference between

the spring of '38 and the fall of '39?

A. It could have been the spring of '39 also that

I purchased it.

The Court : Mr. Chezick, I thought you said you
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bought it after seeing it at tlie fair. The fair is in

Sei)tember.

The Witness: Well, if I

The Court: You })ought it in the fall of 1939?

The Witness: I could have bought it in the fall

or early in the spring.

Q. (By Mr. Naylor) : Tt could have been the

spring of 1940? [123]

A. It could have been, but I am sure it was in

the fall.

Q. The fall of '39? A. Yes, sir.

Q. And that was the a])paratus that had snug-

fitting rings on the draft tube?

A. The first one he delivered to me, yes.

Q. To your knowledge, for what period of time

did Mr. Weaver continue to own the piece of equip-

ment which you say you first used in 1938?

A. Well, he owned it, part of it, up until a year

ago, one four-foot unit, because I have it at my
ranch. He gave it to me last si)ring.

Q. He gave you one four-foot unit?

A. Yes.

Q. And you still have it? A. Yes.

Q. Does that still have the snug-fitting rings?

A. One.

Q. One?

A. One is left. Someone borrowed the rest of

them.

Q. Who was it borrowed the rest of them ?

A. 1 don't know.

Q. Would you say they were stolen?
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A. I wouldn't say they were stolen. I have a lot

of neighbors come in and borrow equipment from

m.e. I had one; [124] another Mr. Weaver around

there, that had a roller, asked me if I was going to

use the roller, and if not he would like to buy the

rings off of it.

I told him we were planning to use it last fall,

to roll the ground for sugar beets, and we were

going to use the single drum to roll with. So we

tried it; it wasn't too successful, and it is still at

my place.

Q. In other words, you stripped it of the rings

and used it as a roller; is that correct?

A. Yes.

Q. What happend, if you know, to the remain-

ing elements of the three-unit device purchased by

Mr. Weaver?

The Court : You mean the two four-foot parts of

it?

Mr. Naylor: He speaks of one four-foot having

been given him by Mr. Weaver; so that that would

be one four- and one eight-unit.

The Witness: I couldn't say.

The Court: You are inquiring about a four-

foot?

Mr. Naylor: One four and one eight.

The Court: There were two four-foot.

Mr. Naylor: That is correct; but Mr. Weaver

gave Mr. Chezick, as I understand it, one four-foot

unit; is that correct?

The Witness: Yes.
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The Court : T3id he ."ive you the whole unit, or

just the [125] rings?

Tlie Witness : He gave me the unit that was left.

It wasn't fully complete with rings. In fact, he left

all his things at my place last spring that he didn 't

move to Arizona.

The Court : Let me see if I have this straight

:

This particular tool had three units, one eight-foot

and two four-foot?

The Witness: Yes.

The Court: And there are two Weavers?

The Witness: Yes, two different Weavers.

The Court : One is in Arizona ; and where is the

other one?

The Witness: He is a farmer around Chow-

chilla.

Q. (By Mr. Naylor) : What was the last time

you saw the remaining Weaver, eight-foot and four-

foot units? A. I couldn't say.

Q. Do you recall, at the time your deposition

was given last year, June 19, 1952

A. Yes.

Q. reference was had to a certain photo-

graph of the Weaver units?

A. I don't remember.

Mr. Naylor: May I see D-3 on the deposition,

Mr. Clerk? [126]

(Photograph handed to the counsel.)

Q. (By Mr. Naylor) : I will show you a photo-

graph, which was marked on the deposition of June
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19, 1952, as Defendant's D-3. Do you remember that

photograph? A. That is right.

Q. And what do you know about that photo-

graph? A. I seen the picture taken.

Q. Were you present when it was taken?

A. I was.

Q. Who else was present?

A. Mr. Thomas took the picture. I don't re-

member if there was anyone else there or not.

Q. Was Mr. Young present?

Do you know Mr. Young, in the courtroom?

A. Yes.

Q. Was Mr. Young present?

A. I don't remember if he was or not.

Q. Who else was present, if you can recall, Mr.

Chezick? A. I don't remember.

Q. You don't remember?

A. I don't remember.

Q. All right, sir. What does that photograph

show, Mr. Chezick?

A. It shows a mound of mud or dirt around the

ring. [127]

Q. Well, before that, it shows one of the Weaver

imits, does it not?

A. Shows one of the Weaver units.

Q. And where was the photograph taken?

A. On the ranch that Mr. Weaver was renting

from M. G. Hughes.

Q. And that was located where?

A. About ten miles from Chowchilla.
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Q. And which part of the equipment is this? Is

this an eight-foot unit, or is this a four-foot unit?

A. I would say this is a four-foot. This is the

one I have.

Q. This is the one you have?

A. This is the unit I have.

Q. And after the photograph was taken, Mr.

Weaver gave it to you?

A. That is right. We moved it to my place.

The Court : Are 3'ou speaking of the Mr. Wea-

ver who went to Arizona ?

The Witness : The one who went to Arizona, yes.

Q. (By Mr. Naylor) : Will you tell us the con-

struction of the unit, which is sought to be por-

trayed in Defendant's D-3? How was it con-

structed ?

The Court: Don't you think that better be of-

fered in [128] evidence, if he is going to describe

it?

Mr. Naylor: Yes. I will offer it now as Plain-

tiffs' next.

The Court : Let it be received and marked as

Plaintiffs' Exhibit 16.

(The ])hot()graph referred to was marked

Plaintiffs' Exhibit No. 16 and was received in

evidence.)

Q. (By ]\[r. Naylor) : Now, Mr. Chezick, will

you examine Plaintiffs' Exhibit 16, and tell us how

that unit was constructed? What was the construe-
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tion of it, and, if I can be of assistance, start with

the frame. What was the frame like ?

A. A channel iron frame that extended com-

pletely around the unit, with a pipe

Q. It was a box frame, wasn't it^

A. A box frame.

Q. All right, sir.

A. It has a pipe with a bearing at either end

that was attached to the pipe and bolted to the

frame, with rings onto the pipe.

Q. By "pipe," you mean the draft tube that ex-

tends across ? A. The draft tube, yes.

Q. I see; and there were rings stacked on the

pipe or the draft tube^ [129]

A. That is right.

The Court: How close to the tube were the

rings ?

The Witness: Well, some of them were close,

and he had put on some rings there that were a

little bit farther away.

Q. (By Mr. Naylor) : Who had put them on?

A. I don't know.

Q. You don't know whether it was Mr. Weaver

or somebody else, do you?

A. I don't know. I couldn't say definitely.

Q. But you do definitely recall it w^as not then

as .you first used the Weaver equipment, which was

like the first piece of Schmeiser equipment that you

purchased, namely, in that it had snug rings on the

draft tube? A. That is right.

Q. So would you assume from that that some-
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where along the line somebody had put larger rings

on the unit shown on Plaintiffs' 16?

A, Except the one on the one end, because I

took it off and I had a time doing it.

Q. It was snug? A. Yes.

Q. I take it from what you say, that you had a

time getting it off, it was better than snug; it was

tight, wasn't it? [130]

A. Because the set screws had rusted into the

rings, and I had quite a time getting the set screws

off.

The Court : Are you through with this (indicat-

ing) ?

Mr. Naylor: I wanted to ask him one further

question, your Honor.

The Court: There is a blur here. I will just

write "16" on that in pencil.

Mr. Naylor: Thank you, sir.

Q. You mentioned a set screw in one of the end

rings ?

A. Three or four set screws; let me put it like

that.

Q. Three or four set screws?

A. Three or four set crews.

Q. And from what you say, I take it you person-

iially took that ])articular ring off of the unit?

A. I helped.

Q. You helped. What was the |)urpose of the

set screws in the end ring, as you understood it?

A. To hold the rest of the rings onto the dnim

or the pipe.
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Q. And would you assume from that there was a

similar ring with set screws in it on the opposite

end of the draft tube?

A. There was when it was first constructed, I

think.

Q. There was? A. Yes. [131]

Q. Do you have any pieces of roller equipment

on any of your farms, other than the Weaver unit

shown in Plaintiffs' 16?

A. I have. I have a Thomas; I have a Thomas

roller that belongs to Mr. Weaver, and I have an-

other—well, it is a converted Schmeiser, let's put it

that way.

Q. A converted Schmeiser. What would you

mean by "a converted Schmeiser"?

A. I wanted the unit to go behind a certain

sized disc, and I puchased this one, I believe, from

my brother, and put different bearings in it, and

constructed a frame so it could go behind a disc and

a harrow could go between the discs and the roller.

Q. In other words, you modified it?

A, I modified it.

Q. When you purchased it from your brother,

Mr. Chezick, was it new or used equipment ?

A. It was used.

Q. And do you know from whom your brother

had purchased the equipment? A. No.

Q. You do not? A. No, sir.

Q. In other words, you can't tell us at this date

the source of the other machine, the Schmeisei
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macliiiio, piircliased [i:>2] fioiii your brothov? Fs

the question clear f

A. Yes, but it isn't (juitc clear where it was

purchased, I can't think right now.

Q. When did you })urchase the Thomas equip-

ment ?

A. '47 or '8, somewhere along there, possilily

'49; I don't know.

Q. 1947, '48 or '49, somewhere along in there?

A. Yes, sir.

Q. Will you give us a brief description of the

Thomas equipment that you purchased?

A. It was a four pipe, with the rings on it that

I could adjust the pipes outwardly or inwardly to

get solid roller, and inwardly to get more flex.

Q. Now, when you adjusted the four pipes to

their outermost position, was there a means of lock-

ing them in that position? W^as there some way in

which you could lock them in that adjusted posi-

tion?

A. 1 don't remember at this time. We have

changed it a little bit since then.

Q. You have changed it since. Well, did 3"0U ever

operate it with the pipes in the locked-ring posi-

tion? A. What do you mean by that?

Q. Well, did you ever operate it with the rings

locked on the draft assembly?

A. You can't lock them on. [133]

Q. You can't?

A. You can't comi)letely lock them on. You mean
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extend them out so the rings won't turn around un-

less the pipe turns?

Q. Yes.

A. You can't do that with mine.

Q. You can't. Is there some turning?

A. There is a very little of flex, very little.

Q. And what would the order of flex be?

A. I would say half to an inch, maybe, depend-

ing on how tight we got it.

Q. I take it, from what you said, that more gen-

erally you operated it with flex in the rings?

A. That is right.

Q. Is that correct? A. Correct.

Q. And that would mean that the pipes were in

their innermost position; is that right?

A. Not necessarily.

Q. Or toward it ? A. Nearly, yes.

Q. Now, as I understood, you said you modified

the Thomas equipment. What was the nature of the

modificiation ?

A. I think we made some washers, or cut some

irons, so that we could get three definite positions:

We could either have it in quite a ways, or out

quite a ways, or have it half [134] way. In other

words, we took a piece of iron and cut it with three

different loops from the center. One would be out

quite a ways, one part way out, and one all the

way out. It is on there right nov\'.

Q. So you could go from a solid roller as-

sembly A. Very solid.

Q. to a very good flex?



148 Ethel R. Schmeiser, et al.,

(Testimony of Alvin Chezick.)

A. That is right; or half way.

Q. Or half way? A. Or half way .

Q. Is that the modification you made ?

A. That is the modification.

The Court : Ts tliat the modification of the three

pipes?

The Witness : The four pipes.

Q. (By ^Ir. Naylor) : Coming- back to the first

piece of equipment that you purchased of Mr.

Schmeiser, I understand you to say that the rings

were quite snug on the draft tube.

A. They were.

Q. Did you use it in the form in which you first

obtained it from Mr. Schmeiser?

A. Very little.

Q. To what use did you put it?

A. Well, I tried to roll some clods, but sucli

things as this (indicating) happened, so I couldn't

use it any more. [135]

Q. You say "such things as this happened," and

you are referring to Plaintiffs' 16, are you?

A. Yes, this dirt. And the rings getting so

tight

The Court: What are you pointing at?

The Witness: This dirt piling up; also the dirt

would get between the rings and the drum itself,

and they wouldn't turn.

If you could keep them turning a little bit, th(\v

would kee]) themselves half way clean.

Q. (By Mr. Naylor) : More generally, it was

balling up of the earth, such as we see in Plain-
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tiffs' 16, isn't that rights A. Well,

Q. It is balled up there?

A. It is balled up there, yes.

Q. What would happen when the roller accumu-

lated a balled-up condition of earth, such as we see

in Plaintiifs' 16? Would the apparatus work?

A. If that was as good as you wanted it to do, it

probably would. I wasn't satisfied with that.

Q. Actually, when it is balled up, as you see in

Plaintiffs' 16, some of the teeth

A. Wouldn't touch the ground.

Q. wouldn't touch the ground; isn't that

correct? A. Yes, sir. [136]

Q. Did you take up with Mr. Schmeiser this

matter of the balling up of the roller unit?

A. I did.

Q. How soon after you purchased it from Mr.

Schmeiser did you mention that to him or contact

him about it?

A. In fact, he contacted me. He was out there

quite often at my x^lace.

Q. He was out at your place quite often?

And what happened after that?

A. Well, I tried to add an attachment myself

to keep this clean. It wasn't too successful.

What I mean, I had a piece of iron put along the

back with, I think I used cultivator teeth, worn

out or partly worn out, or I bought some new ones

—it took quite a few—and cut them in half and had

them welded on this, I believe quarter by three or
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quarter by four, and shoved it in behind, hoping

it would keep the dirt from balline: up.

Q. This bar you speak of wliere the cultivator

teeth were welded, where was that position with re-

spect to the frame? \. On the back.

Q. On the back bar of the frame ?

A. Yes.

Q. And how long did it take for you to set that

particular modification up? [137]

A. Maybe a day, maybe a half day, I don't know.

T just w^ent in and had them welded on.

Q. And you tried that ? A. Trivd that.

Q. Now, what was the n(^\t thing that happcneti

to the equipment that you can recall?

A. Well, I don't remember how long we used it

like that. We used it ])art of that s])ring; I don't

remembei" whether it was late that spring or early

fall that he took it back to Fresno, or brought it

back to Fresno.

Q. You say "he"

A. I mean ^Ir. Schmeiser.

Q. meaning Mr. Schmeiser. How long did

Mr. Schmeiser keep it after he took it back?

A. I don't imagine he had it over two or three

days, or maybe a day or two.

Q. And did you pick the equipment \\\) there-

after, or did he deliver it?

A. I picked it up.

Q. You picked it up. Was anything further done

after that first delivery of the equipment to Mr.

SchuKMser? Tii oth(>r words, after you had attempted
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to modify it with cultivator teeth, and Mr. Schmei-

ser had picked it up once, did he pick it up ever

again, or did you deliver it to him ever again ? [138]

A. No, I don't think so.

Q. You think that is the last?

A. I think that is the last.

Q. Did you see Mr. Schmeiser after that in-

cident? A. Oh, yes. Yes, lots of times.

Q. Did you do any business with him after that ?

A. Parts.

Q. Parts ?

A. Such as rings or bearings, and things like

that.

Q. That brings up this question, Mr. Chezick:

What parts would you have to buy for the normal

maintenance of this particular type of apparatus ?

A. Bearings and rings.

Q. Bearings and rings'?

A. And I think it is a quarter or five-sixteenths

by two and a half or three iron, that would go be-

tween the bearing assembly and the spring.

Q. Did that wear out?

A. Well, if the bearing happened to wear out,

or the hub itself, it would wear against it and cut a

groove in it. I have replaced quite a few of them.

Q. And how about the rings? Are they sub-

jected to considerable wear?

A. More so from breakage; not too much from

wear. They will wear out, though. [139]

Q. They will wear. They wear because they are

in contact with the earth; isn't that a fact?
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A. With the earth.

Q. The teeth will wear down, will they?

A. The teeth will wear down, and they will wear

on the sides, also.

Q. They wear on the sides?

A. That is right.

Q. And I assume the internal diameter is worn,

too, is that right ?

A. I never noticed that too much.

Q. Yon said dirt got in hetween the ring and the

draft tuhe. A. The old model it did.

Q. Do you understand there was wear there?

A. It got in there and locked it tight. I don't

see how it could do much wearing.

Q. Do you know Mr. Yeppie Thomas, the de-

fendant in this action? A. I do.

Q. When did yon first meet him, sir?

A. It was either when he and Mr. Schmeiser de-

livered my first unit, or when he came out to look

at it when it was ])icked up on this dirt. I am not

ahsolutely sure.

The Court: Did he come out hy himself, or was

Mr. [140] Schmeiser with him?

The Witness: Mr. Schmeiser was with him.

Q. (By Mr. Naylor) : And they came to your

ranch ?

A. One of tlicni; T don't remember which one

any more.

Q. And what is your best recollection

The Court: Just a minute. Did they both come

together ?
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The Witness: That is right.

The Court: Read the last question and answer.

(The record was read.)

The Court: It is not quite clear whether they

both came to your ranch, or just one of them.

The Witness: They both came.

Mr. Young: Your Honor, he means he has two

ranches, and he doesn't know which ranch they

brought this tool to.

Q. (By Mr. Naylor) : Is that what you intended

to say, the statement Mr. Young made?

A. That is right. In fact, at that time I think I

was farming four or five ranches.

Q. But Mr. Thomas and Mr. Schmeiser came to

one of the ranches'? A. To one of them.

Q. And delivered a piece of equipment? [141]

A. Yes, sir.

Q. And it is your recollection that was in what

year? A. '39.

Q. And what time of the year?

A. Well, like I—if I would have got it late in

the fall of '39 or early in the spring of '40; I don't

know which one.

Q. Do you recall for what immediate use you

purchased the first piece of Schmeiser equipment?

A. I think I had plowed some ground, and it

was a little wet, and I was trying to break up the

clods, because I wanted it for that purpose, and

also for rolling alfalfa ground.
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Q. And what month would that bvin^ to mind?

A. It could be just as easily in the fall as early

in the spring", because you plant alfalfa in the fall

and you phuit it early in the spring.

Q. So it could have been either?

A. It could be either.

Q. Had you known the defendant, Yeppie

Thomas, before you first saw him with Mr.

Schmeiser? A. I did not.

Q. When did you next see him after the first

trip he made to your ranch ?

A. I don't remember whether he came out the

second [142] time or not, but I seen him when I

picked up the roller down here in Fresno, in the

alley, back when they had the ])lant down here in

town.

Q. And what month would that have been?

A. That would be very possibly in '40.

Q. 1940? A. Very possibly, because

The Court: That would be the s(»cond time you

had seen him ?

A. It is possible he came out to my ranch twice,

but I don't think so.

Q. (By Mr. Naylor) : Do you recall giving your

deposition on June 19, 1952? A. Yes.

Q. T would like to show you your original deposi-

tion, Mr. Chezick, in trying to fix this date. I direct

your attention to page 36. There is a question com-

mencing at line 26, towards the bottom of page 36.

Do you recall having been asked the question

:
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"When was it that the device was altered to

provide more clearance for the rings'?"

Do you recall being asked that question?

A. I guess so, yes.

Q. And do you recall giving the answer which

appears [143] at the top of page 37 of the deposi-

tion, commencing at line 1:

"A. Well, it was later, later in the spring

or early part of the summer. It was before the

fall."

And the next question, in line 3, was

:

''Q. Of what year?"

And your answer:

''A. Of '39."

A. Well, it is very possible.

Q. I take it from that you are not positive as to

just when it was?

A. It was, I would say, within—giving myself

plenty of room—within a year it was completed,

and I was satisfied.

Q. Within a year?

A. Within a year. Because the agreement was

if I wasn't satisfied I didn't have to keep it, and he

was going to make me satisfied or I didn't have to

keep the unit.

Q. Those were Mr. Schmeiser's words to you?

A. That is right.

Q. When did you meet Mr. Thomas with relation
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to these changes that were made? Can you fix the

time yon first met him in Mr. Schmeiser 's company?

A. When they delivered the roller.

Q. And that was when ?

A. [n 1939. [144]

Q. It w^ould have had to have been before the

repairs w^ere made, or alterations were made, would

it not? A. What do you mean by that?

Q. You would have had to have met Mr.

Thomas A. Before the alterations?

Q. Before the alterations.

A. That is rip^ht ; that is right.

Q. And if these alterations could have been

made, as indicated in your deposition, later in the

spring or early })art of the summer, then it would

have been earlier in 1939 that you met Mr. Thomas

the first time?

A. When he delivered the roller; that is right.

Q. Ts that correct ? A. That is correct.

Q. Yesterday Mr. Young was interrogating you

concerning Defendant's D and E, and I think you

testified that that was the machine owned by Mr.

Norman. A. Now.

Q. That is what I mean, now.

A. That is right.

Q. And your attention was directed to the condi-

tion of the machine, as it now stands, and I under-

stood you to testify that Defendant's D and E show

the machine in the condition in which you had it at

the time you sold it to Mr. Nonnan ; is that [145]

correct? A. That is right.
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Q. How do you know that is correct?

A. Well, as to appearance, other than it is a

possibility that he added a ring, but I don't know
for sure on that ; but other than that, it is the same

way.

Q. You weren't in daily contact with Mr. Nor-

man about this machine, were you?

A. No, I only—my ranch and his, one of my
ranches, were within a quarter of a mile. He told

me he hadn't did anything other than

Mr. Naylor: Just a minute. I move that go out,

that the witness told him he hadn't done anything.

The (^ourt: I think he said Mr. Norman told

him. It may go out.

Q. (By Mr. Naylor) : The point I am getting

at, sir, you exercised no supervision over this roller

after you sold it to Mr. Norman, did you?

A. No.

Q. And you don't know, of your own knowledge,

what work Mr. Norman had done on his own, on this

particular machine, do you, what repairs were made

or replacements were made? A. No.

Q. Mr. Chezick, coming back to the Thomas ma-

chine [1-1:6] that had the four pipes, four draft

tubes, did you use that machine more with a loose-

ring adjustment than you did with a tight-ring

adjustment? A. I would say so, yes.

The Court : Which machine is that, Mr. Naylor ?

Mr. Naylor: That is the Thomas machine pur-

chased by Mr. Chezick, your Honor.

Q. How did that machine operate when you had
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a loose-ring adjustment of tlie four pipes'? Did the

rings move around on tlie drum assembh^, did they

turn? A. Yes, they did. I believe they did.

Q. And was there an up-and-down

A. That is right.

Q. or vertical movement?

A. That is right.

Q. Was there any difference between the up-and-

down movement of the loose rings on the four-pipe

Thomas assembly and a single pipe?

A. T didn't understand that.

Q. T will rephrase that. How many draft pipes

or tubes does your other Schmeiser machine have?

A. One.

Q. One. The Thomas device had four draft

tubes; is that correct? [147] A. Correct.

Q. And, as 1 understand it, the use that you

made of the Thomas machine was mostly a loose-

rinu' adjustment; is that correct?

A. The one I sold to Mr. Norman, that is the

one you are referring to, is it?

Q. No, the Thomas machine, we are talking

about.

A. 1 would like to have you repeat that. I am
confused.

Q. Let us go back; T don't mean to confuse you.

You purchased a machine of the defendant, Yeppie

Thomas? A. That is right.

Q. And, as I understood it, you ])urchased that

in 1947, '48 or '49? A. That is correct.

Q. And it had four draft pi])es?
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A. That is correct.

Q. And they could be adjusted so the ring was

tight on the assembly or it was loose?

A. That is correct.

Q. And your testimony, as I understand it, is

that more often than not you used it with the loose-

ring adjustment; is that correct"?

A. That is correct.

Q. Now, the other Schmeiser device you have

now has [148] how many draft tubes?

A. One.

Q. And are the rings on it loose or tight?

A. They are loose.

Q. Loose? A. Loose.

The Court: When did you get that particular

one, Mr. Chezick, the one you just referred to ?

Mr. Naylor: That is the one he purchased of his

brother, your Honor.

The Witness : Oh, three, four, five years ago.

The Court: You got it from your brother?

The Witness: That is right. He quit farming,

and I bought it from him.

Q. (By Mr. Naylor) : Are you certain that the

machine which you j)urchased of your brother was

a Schmeiser-built machine? A. It was.

Q. It was? A. That is right.

Q. And did it have rings of the Schmeiser de-

sign on it? A. It had.

Q. And have you bought any replacement rings ?

A. A few.

Q. From whom did you purchase them ? [149]
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A. Schmeiser.

Q. Schmeiser. You went to them to purchase

rings of the Schmeiser design, is that correct?

A. That is right.

Q. And those have been placed on the apparatus,

is that correct? A. That is right.

Mr. Naylor: I think that is all.

Redirect Examination

By Mr. Young:

Q. Mr. Chezick, we are dwelling this morning,

as I understand, on three different roller assemblies.

As T miderstand your testimony, the first was a

three-unit job with a large central unit and two

four-foot tandem units? A. That is right.

Q. That you never purchased; am I right?

A. I never, no.

Q. That was purchased by a man named

Weaver? A. L. W. Weaver.

Q. The second of these units we talked about

was one Mr. Schmeiser brought to your property?

A. That is right.

Q. And that had a defect, or two or three, in

youi' opinion, and we have been over those?

A. That is right. [150]

Q. As I understand it, it also rings which would

ball up because there was not enough clearance be-

tween the rings and the pipe; was that one of the

troubles in the device Mr. Schmeiser brought to

vou? A. That was one of the troubles.
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Q. And, as brought out on your direct testimony

yesterday, another trouble it wasn 't wide enough ?

A. That is right.

The Court: You don't need to go into anything

brought out on direct.

Q. (By Mr. Young) : You mentioned the rings

were snug ; by that you meant what ? What did you

mean by ''snug rings'"?

The Court: I think it is clear. Oh. you may an-

swer. What did you mean by "snug'"?

The Witness: Less than a quarter or maybe an

eighth of an inch clearance.

Q. (By Mr. Young): But capable of turning?

A. Capable of turning if everything is clean.

Q. Do you recall the size of the pipe which was

furnished to you after Mr. Schmeiser made the al-

terations ?

A. No. I just know that I had two or three

inches of looseness in my ring.

Q. I again call your attention to Exhibit D, and

ask [151] if there is anything in that photograph

to show a weld for lengthening the frame.

The Court: That is the machine that you sold to

Mr. Norman, is it?

The Witness: That is correct.

Yes, I can notice one. He put the same amount

in on each side of the machine.

Q. (By Mr. Young) : And the weld shows in

the photograph? A. That is correct.

Mr. Young: Thank you.

The Court: Mav I see it?
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(Exliibit liaiulc'd to the Court.)

Th(^ rourt: Show tliat to Tne?

The Witness: Here (indicating), al)ont so much

(indicating).

The Court: For the record, the witness pointed

—show the Court where you pointed to.

The Witness: Here and here (indicating). You
can just see it across there.

The Court : You are now referring to the

The Witness: Right back of the ring.

The Court : to the ring that is on the top of

the machine?

The Witness: That is right. [152]

* » *

Q. Did Mr. Weaver buy the unit that he pur-

chased from Mr. Schmeiser on your recommenda-

tion?

A. I don 't know if he did or not. That is for him

to decide. [159]

Q. Did you recommend the Schmeiser unit to

Mr. Weaver?

A. T talked to him about it. I don't know whether

he decided on it or not, though.

Q. Did you induce him to buy the Schmeiser

unit? A. I didn't twist his arm.

The Court: Well, can you answer that without

using that expression?

The Witness: No, I didn't induce hini, no. He
is a very good fanner, and he is a ])r('tty good judge

of equi])nient.
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Q. (By Mr. Naylor) : Let me ask you, were you

instrumental in Mr. Weaver purchasing the Schmei-

ser equipment?

A. I would like to know a little more, how do

you mean by that?

Q. Were you instrumental in Mr. Weaver pur-

chasing the Schmeiser equipment?

A. You mean did I get a commission, or any-

thing ?

Q. Did you have anything to do with it?

A. We talked about it. We talked as far as

goinii- together with it, but it wasn't what I wanted,

so therefore—I don't remember; I may even have

come down to Fresno with him about it.

Q. Again I would like to show you a copy of

3^our deposition, given on June 19, 1952, and I

direct your attention particularly, Mr. Chezick, to

page 34, and the question which [160] commences

on line 6 thereof.

Do you recall being asked by Mr. Young, defend-

ant's counsel, the following question commencing

on line 6 of page 34 of that deposition:

"Q. Mr. Chezick, as I understand your tes-

timony, you first became interested in these

two roller assembly units at the Sacramento

Fair, is that right?"

Do you recall being asked that question?

A. Yes.

Q. And your answer, appearing on line 9, does

it not, as follows:
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"A. That is vio-ht."

And the next qiu^stion was a Topotition of that, ap-

pearing on line 10, hy Mr. Young:

''Q. Is that right <? A. That is right."

And do you recall being asked the question which

appears on line 11, page 34, by Mr. Young, reading

as follow^s:

''Q. Later, you were instrumental in having

a neighbor purchase one of these machines

from the Schmeiser Company, is that correct?"

Do you remember that question?

A. Sure, I guess
;
yes, sir.

Q. And do you remember giving the answer,

which appears on line 13, namely, "That is [161]

right"? A. I guess I did.

Q. It w^as Mr. Weaver you were identifying

there, was it not ? A. That is right.

Mr. Naylor: I think that is all, your Honor.

The Court: May I see that just a second?

(Deposition handed to the Court.)

Mr. Naylor: No further questions, your [162]

Honor.
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VERNON C. BRITTON
called as a witness on behalf of the defendant, hav-

ing been first duly sworn, was examined and testi-

fied as follows:

The Clerk: State your full name, please.

The Witness : Vernon C. Britton.

The Clerk: B-r-i-t-t-o-n

?

The Witness: B-r-i-t-t-o-n.

Direct Examination

By Mr. Youn^

Q. Will you state your full name, please?

A. Vernon C. Britton. [164]

Q. And your occupation ? A. Farmer.

Q. How long have you been a farmer?

A. All my life.

Q. Where do you farm?

A. Near Firebaugh.

Q. Firebaugh, California? A. Right.

Q. About how far from Fresno?

A. About 43 miles.

Q. Would you tell us something of the present

size of your operations? How many acres do you

farm ? A. Approximately 6500.

Q. Sixty-five hundred? A. Right.

Q. And about how many men do you have in

your farming operations?

A. Well, it varies seasonally, but we employ be-

tween 100 and 120 the year around.

Q. Do all of these men work under your direc-

tion ?
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A. Well, they do indiroctly. T liave foremen that

actually oversee the operations.

Q. Do you own the land? A. Yes.

Q. All of it? [165]

A. No, we lease part of it.

Q. Would you estimate the proportion you

lease ? A. About 2500 acres.

Q. Mr. Britton, I hand you two photographs,

and ask you if you can identify them.

A. Yes, I can identify them.

Q. What is shown in those photographs?

A. It a])pears that the Schmeiscr Culti-Packer

thr.t we ov.ii is in these pliotographs.

Q. You say "we own." Do you liave title?

A. My company does.

Q. You operate as a corporation ? A. I do.

Q. How long haA'c you o])erated tliat way?

A. Since March of 1947, T believe.

Q. And before that

?

A. As an individual.

Q. I see. At the present time you own the tools

shown on those photographs? A. Yes.

Mr. Naylor: 1 would like to inquire—excuse the

interruption—1 should like to iiKjuire at this time,

of ^Ir. Young, if the Court please, as to whether he

proposes to pi'ove or attempt to prove, through this

witness, a so-called prior public use of the invention

in suit. [166]

Mr. Young: I intend to prove through this wit-

ness that the device was on sale by the Schmeiser

Com])aii>' more than one year ])ri<)r to the filing date
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of the application which resulted in the patent in

suit.

Mr. Naylor: In that connection, I am obliged to

make a formal objection, on this ground: In the

Interrogatories which were offered yesterday, and

which your Honor received in evidence. Interroga-

tory No. 5, propounded by the plaintiffs in this

action, the executor and executrix of the estate of

Mr. Schmeiser, read as follows:

"With respect to each of the alleged public

uses and sales pleaded in paragraph XVII of

defendant's answer, list what public uses or

sales will be relied on at the trial and with re-

spect to those listed, state:

"1. Where such public use or sale took

place.

"2. Where the alleged anticipating struc-

ture is now located, if still in existence.

"3. The date on which such public use or

sale is alleged to have taken place.

"Answer:

"1. (a) On the farm of Albert Chezick,

Robertson Boulevard, Route 2, Box 150, Chow-

chilla, California.

"1. (b) On the public streets of the City

of Fresno and at the Fresno Airport. [167]

2. (a) On the farm of W. T. Norman,Hi
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Van Buren Street, Route 1, Box 723, Chow-

chilla, California.

''2. (b) At Thomas Weldino: & Manufac-

turing Co., Maple and South Highway 99,

Fresno, California.

''3. (a) During the year 1939.

"3. (b) During each of the years 1940,

1941, 1942."

Now, if that interrogatory be examined, your

Honor, it will be noticed that the defendant was

giving us notice, as required under the discovery

rule in the Federal practice, of two prior public

uses, and but two and only two, on which it would

rely at the time of the trial.

The purpose of that interrogatory, as your Honor

can well appreciate, was so that the plaintiffs could

come into this court fully prepared to meet any

defense and every aspect of every defense asserted

by the defendant. It is a practice that is resorted to

not only in patent cases but in other cases as well,

and that is the very fundamental ])urpose for which

the interrogatory rule was established.

And now w(^ are confronted with a third prior

public use concerning which we were not noticed,

were not notified in any respect.

Mr. Young: May I inteiTuj)t? We are not claim-

ing y)rior public use.

Mr. Naylor: You are claiming a sale.

Mr. Young: Claiming a sale. [168]



vs. Y. Thomasian, etc. 169

(Testimony of Vernon C. Britton.)

Mr. Naylor: That is exactly what the interroga-

tory says.

The Court: Just a moment; just one at a time.

Go ahead and finish.

Mr. Naylor: The interrogatory, as I previously

stated, your Honor, was worded, '4ist what public

uses or sales will be relied on at the trial and with

respect to those state," then there follows an

enumeration of certain questions.

Now, thus far this case has been prepared by the

plaintiffs on the understanding and in full good

faith reliance of the answer to that interrogatory.

We know of the Chezick machine, which is the ma-

chine Mr. Chezick sold to Norman. We know the

condition of it. We have taken discovery depositions

concerning it. And we know of the so-called City

of Fresno machine. That is the second one identi-

fied in the interrogatory answers.

To be now confronted with a third or possibly a

fourth, fifth and sixth—it could go on indefinitely

—

prior public use and prior public sale, which we

were not noticed on at all, was what the rules were

intended to prevent, to prevent surprise, when the

procedure was set up for the express purpose of

bringing the facts of this case out in the open and

allowing the plaintiffs to meet them fairly and

squarely.

I submit the defendants should not be permitted

to prove prior public uses, any more than they

should be [169] permitted to bring into this record
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new patoiits in contravention, nnder the 30-day

notice rule that ])ertains in these ])roce('dings.

The Court: Now you may proceed.

Mr. Young: Your Honor, in the answer we set

up under the paragraph XVTI, the alleged inven-

tions were known to be on sak^ and in ])ublic use

prior to May 8, 1943, by each of the following per-

sons listed, of Theodore G. Schmeiser. At the time

the answers to the interrogatories were prepared,

we didn't know of this device. We found this device

by reason of your Honor granting the motion to

produce. The list of invoices was given to us, copies

of those, from the company. This machine was

located from one of those invoices.

Prior to that—I believe the date is about two

weeks ago—we knew nothing a])out the existence of

this machine. In running down the early invoices

given us by these people, at this late date we found

these devices. The interrogatories when answered

were true. We knew nothing about it at that time.

This information has been in the files of the Schmei-

ser Company all the time. In the face of our charges

that some of the machines embody this flex feature,

we were met with a stone wall until the motion to

produce was granted.

It is on that basis we ask to be allowed to show

that this machine^ was sold to this man ])ri()r to tlie

critical date.

Mr. Xaylor: Obviously, we are left with a sur-

prise [170] witness, concerning a surprise defense;

and I submit that is the very purpose for which the
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rule was promulgated. It is an unfair position,

especially in a case where we are proceeding on the

basis of an estate of a deceased person. As your

Honor can well appreciate, that imposes an addi-

tional burden on the part of the plaintiffs to meet

and prepare, when the person knowing most about

it is not here.

Mr. Young returned the documents to us under

date of November 30. They were supplied to Mr.

Webster on November 20, 1953. Hero we are on

December 15. Even if after the date of that letter,

when the copies of these invoices were inspected by

Mr. Young, we had been informed, we would be

here in an entirely different position than we are

here now in this court, and I respectfully sub-

mit

The Court : The Court never had a matter of this

kind, and I would like some advice with regard

to it.

This was obtained through action after the Court

order ?

Mr. Naylor: That is correct.

The Court: What position does that put us in?

Mr. Naylor : I think it imposed an obligation on

defendant's counsel, the moment he detected any-

thing which rightfully belonged as an amendment

to the answer to interrogatory No. 5, to at once

notify plaintiffs' counsel of his intention to rely

on it.

The Court: What have you to say? [171]

Mr. Young: Your Honor, simply by looking nt
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these invoices, you can judge nothing as to whether

the machine embodied the ])atented feature or

whether it did not. These had to be run down one

by one. The only man to do that is the defendant

himself. He ran these machines down ; many of them

ran into a dead end.

If you like, I can put on his testimony as to the

number of trips he made since I sent that document

back. This was one. The other was the Chezick

roller, because, up to that time, we had neither of

those.

The Court: Mr. Naylor, are you not prepared to

meet this testimony?

Mr. Naylor: We are not, your Honor.

The Court: Do you want a continuance?

Mr. Naylor: I think w(^ will have to have a con-

tinuance, in fairness to our clients, your Honor, as

to that testimony. We would want to inspect the

machines, would want to interrogate possibly other

witnesses.

The Court: Have you any other witness?

Mr. Young: Yes, I have—not on this particular

machine, except Mr. Thomas himself, who saw the

machine. I will call him.

The Court: I want to do the right thing. I want

to permit Mr. Naylor to have time to examine into

this testimony.

Mr. Young: That is satisfactory. [172]

The Court: What do each of you suggest in the

matter ?

Mr. Young: Firebaugh is 43 miles away, I un-
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derstand. Will your Honor have any time for us on

Friday ?

The Court: I am not sure I will have, but I ex-

pect to have, because I set aside the whole week for

the trial of this case.

Mr. Young : We had asked for three days. I am
not sure of your schedule.

Would there be time, in a half day, for you to go

to Firebaugh and inspect the machine ?

Mr. Naylor: Inspection of the machine is one

thing. I am apprehensive

The Court: What I want to do is accommodate

this witness as well as you gentlemen. I think Mr.

Naylor should have time, under the circumstances,

and the Court will give him time.

Mr. Young: May I make the suggestion that we

go ahead, make the offer of proof and take the testi-

mony from this gentleman, to be admitted after Mr.

Naylor has had the opportunity to look into this

matter ?

The Court: I think that would be all right. We
will see what Mr. Naylor has to say.

Mr. Naylor: Obviously, I could not conduct an

intelligent cross-examination of this witness.

Mr. Young: That would have to be done at a

continuance. [173]

Your Honor, in the face of all these many things,

pointing out that the Schmeiser people themselves

made and sold these machines too early, and we met

with rebuff after rebuff and finally, after the re-
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quest for documents was granted, that is the only

time we found out about this

The Court : I heard that. It is a question of what

should be done now, whether or not it should be

continued until Mr. Naylor has had an opportunity

to make the examination he is entitled to make.

I want to know how we can save time, whether

we can excuse Mr. Britton and have him return

some other time. I want to find out what is the best

thing to do.

I think the Court will take a recess for a few

minutes, and you talk it over.

^Ir. Naylor: Are you taking youi' noon recess?

The Court: No, we will just take a recess of

about ten minutes.

y\v. Naylor: Thank you.

(Short r(H'(^ss taken.)

The Court: W(*ll, have you reached any ac:ree-

ment ?

Mr. Young : Yes, sir, your Honor. I believe, if it

is satisfactory to the Court, that we will continue

as to this witness, both direct and cross-examination,

on January 19, 1954.

The Court : I will see if I have a case on January

19th. [174]

T have eight cases set for two days—no, that is

not then.

AVell, I think I can take it. You will continue with

the direct examination and the cross-examination on

the 19th?

f
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Mr. Young: Of this witness.

The Court: The 19th of January?

Mr. Young: Yes, and any corroborating wit-

nesses, I take it.

Mr. Naylor: And the right of rebuttal.

The Court: I don't want to take a lot of wit-

nesses, now. It is just this witness, or any other

witness which you have to rebut this witness.

Mr. Naylor: I see, your Honor.

The Court: It will be only in regard

Mr. Young: To this particular device.

The Court: to Mr. Britton 's testimony; and

whatever testimony you may have in rebuttal as to

his testimony only.

Mr. Young : As to the identification of the photo-

graphs which were taken by Mr. Thomas, may I

put Mr. Thomas on the stand at that time to prove

the photographs, and for no other reason?

The Court: Can he testify this afternoon?

Mr. Young: He can, if Mr. Naylor will permit

him to.

Mr. Naylor: I have no objection to his testifying

that he took those photographs. [175]

The Court : The Court will excuse you, Mr. Brit-

ton, until January 19th at 10 o'clock. That is Mr.

Vernon Britton?

The Witness : Vernon Britton.

The Court: You are excused now, and you will

return on January 19th at 10 o'clock.

And you have w^hatever witnesses have reference

to Mr. Britton 's testimony, here at that time, also.
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Mr. Naylor: That is understood.

The Court: The case will be entirely concluded

at that time.

Mr. Naylor: That is understood.

(AVitness excused.)

Mr. Naylor: As a ])art of this continuance as

to Mr. Britton 's testimony, may we have a stipula-

tion from Mr. Young and the understanding of the

Court that we may have a right to inspect the ma-

chine at Mr. Britton 's place, Vithout bringing a

forma] motion under rule 34 for the right of in-

spection ?

Mr. Young: So stipulated.

The Court : Agreeable to the Court.

We will now recess until 2 o'clock.

(Whereupon, at 12:05 o'clock noon, a recess

was taken until 2 o'clock p.m. of the same [176]

day.)
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The Court : You may call the next witness.

Mr. Young: Stanley Bevins.

STANLEY A. BEVINS
called as a witness on behalf of the defendant, hav-

ing been first duly sworn, was examined and testi-

fied as follows:

The Clerk : Just state your full name, please.

The Witness: Stanley A. Bevins.

The Clerk: B-e-v-i-n-s?

The Witness: Yes, sir.

Direct Examination

By Mr. Young:

Q. Mr. Bevins, will you state your occupation?

A. Sewer foreman. City of Fresno.

Q. How long have you worked for the City of

Fresno? A. Since 1936.

Q. Have you been employed continuously since

1936 by the City of Fresno?

A. There was one break, military leave.

Q. During what years 1 A. 1942-1944.

Q. Do you have any record with you which

would establish the dates from which you were on

leave from employment by the City? [177]

A. Yes, sir.

Q. What is that?

A. An honorable discharge.

Q. Honorable discharge from what?

A. From the United States Navy.
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Q. May T soo it?

A. Yes, sir (lianding docuiTient to coinisel).

Q. Mr. Bevins, you liave handed me your honor-

able discharge from the Navy. This is your original

discharge, is it not .^ A. Yes, sir.

Mr. Young: T ask for a stipulation that we may
use a copy of this, so that we may give the original

back to Mr. Bevins.

Mr. Naylor: That is quite agreeable.

(Document returned to the witness.)

The Court: Let me see it, Mr. Bevins.

The Witness: Yes, sir (handing document to the

Court).

Q. (By Mr. Young) : Mr. Bevins, does that in-

strument contain any dates showing when you were

inducted into the Navy? A. Inducted?

Q. Taken into the Navy? A. Enlisted.

Q. Enlisted? [178] A. Yes, sir.

Q. I call your attention to the second paragraph

on the page you are looking at.

A. I haven't looked at it for so long I don't

know what it is.

Mr. Naylor: Mr. Young, if it will save any time,

I will stipulate the document shows he enlisted as

of October 3, 1942.

Mr. Young: Thank you, sir.

Q. Does the document show the date of dis-

charge? A. Yes, sir.

Q. What is the date shown?

A. December 21, 1944.
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Q. Mr. Bevins, did you leave Fresno to take up

your work in the Navy as of the first date men-

tioned? A. No, sir.

Q. What was the date when you left Fresno "?

A. It was in December of 1942. I don't find it

on here. The date on here would be the enlistment

in the Naval Reserve, and then I was called up in

December of '42.

'Q. Do you recall whether it was before or after

Christmas'? A. It was before Christmas.

Q. Do you recall when you returned to Fresno

after your service in the Navy? [179]

A. On Christmas Day, 1944.

Q. Now, before you went into the Navy, before

you left Fresno, you stated that you were employed

in the Sew^er Department for the City?

A. Yes, sir.

Q. I hand you a photograph, and ask you if you

can identify what is shown there ?

A. This is a type grader that the City of Fresno

had, with the modification of the use of a rota-tiller,

as I know now

The Court: Will you read that answer, Mr.

Buck?

(The answer was read.)

Q. (By Mr. Young): Mr. Bevins, by ''rota-

tiller," do you mean a device having a central pipe,

with a group of toothed rings mounted on the pipe ?

A. Yes, sir.

Q. Just for convenience, shall we call that a

roller ? A. Yes.
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Q. Will you describe where in that ])h()t()j]:ray)h

you find sueh a roller?

A. The roller is huni^' on the A-franie attach-

ment to the front of the .c:rader.

Mr. Young: Let the record show that the photo-

graph is a copy of the photograph which appears

on Defendant's DH to [180] the depositions taken

in June of 1952.

In place of offering the identical photograph

which was in the depositions, and which is a nega-

tive, I ask a stipulation that we may use the print,

which I have exhibited to opposing counsel.

Mr. Naylor: That is agreeable.

^Ir. Yoimg: I ask that this be identified as De-

fendant's Exhibit next in order.

The Court: You ask that it what?

Mr. Young: Be admitted into evidence.

The Court: Let it be received in evidence and

marked as Defendant's Exhibit F.

(The photogra])h referred to was marked

Defendant's Exhibit F and was received in evi-

dence.)

Q. (By Mr. Yoimg) : Mr. Bevins, will you tell

me the first time you remember the unit as shown

in that photograph?

A. At the Chandler Field Airport.

Q. Mr. Bevins, do you recall the circumstances

of your being at the Chandler Field Airport? Why
were you there ?

A. In the process of the resurfacing the stri])s.



vs. Y. Thofnasian, etc. 181

(Testimony of Stanley A. Bevins.)

or the strip adjacent to the main runway, in tearing

np the existing oil to pulverize and remix with fresh

oil to lay down a new strip, the equipment that was

out there tore loose some of the prefabricated rings

on the drainage system, and [181] caused oiled dirt

to go into the box of the system, which would cause

a temporary stoppage in the drainage system itself.

And, as a member of the Sewer Department and in

charge of a crew at that time, we went out to clean

out the oiled dirt out of the boxes, to reset the

rings to be recemented, so the drainage system

could work the same as it had been before the grad-

ing crews had came in on the project.

Q. I see. You were there, then, to tix the drain-

age system which had been partially plugged up by

reason of this resurfacing operation; am I correct?

A. Yes, sir.

Q. Did you have an opportunity to inspect this

device closely?

A. I would like to have a clarification of that,

sir. Do you mean inspect as an inspector, or ob-

server ?

Q. Did you watch it operate 1

A. We observed it, yes, because of the novelty.

Q. Would you describe what you saw at that

time as to the operation of the device? How did it

work ?

A. The instrument hung underneath the grader

on the—was applied to the broken up old oiled dirt,

and that is—for clarification, these arms here exert

a pressure down on the existing teeth, I mean, on
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the original A-iron, and with this toothed roller

underneath hero, they could exert [182] a i)ressure

down which would put these teeth in contact with

the larsei' chunks of broken oil and cause a ])ul-

verizing- effect. It would break u]) the larger par-

ticles into smaller pieces, so it would be easily

reoiled and relaid.

The Court: Which is the front end of it?

The Witness: This (indicating) is the front end

of the grader itself. The motor and the operator is

back here (indicating).

Q. (By Mr. Young): Mr. Bevins, did this de-

vice have a central pipe? A. Yes, sir.

Q. And did it have a number of loose rings on

that pipe? A. Yes, sir.

Q. Do you recall how loose the rings were?

A. Exactly, no. They were sloppy, but exactly if

they had a certain amount of clearance, no. I

wasn 't interested in that.

Q. Did you notice whether any ring could move

vertically with res])ect to any other ring, or was that

part of your recollection of this?

A. They could juni]) u]) and down, you could

see that. Tt wasn't a sheep's foot, that the rings w^ere

mobile.

Q. The comparison that you are making there,

Mr. Bevins, is that, as T understand it, a sheep's

foot roller [183] has a large munber of projections

which extend out, but which are all fixed to a cen-

tral ])art which turns? A. Yes, sir.

{}. Whereas in this tool, you noted that the in-
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dividual rings could have individual movement ; am
I right? A. Yes, sir.

Q. Do you recall, Mr. Bevins, if there was any

end play between the rings'? A. No, I don't.

Q. You don't remember? A. No, sir.

Q. Do you know the name of the man who oper-

ated the tool at Chandler Field Air Base?

A. The operator on the small type at the airport

was Mr. Adam Pretzer, an equipment operator for

the Street Department.

Q. Would you spell his name?

A. His last name ?

Q. Yes. A. P-r-e-t-z-e-r.

Q. And he was a City employee at that time?

A. Yes, sir.

Q. Mr. Bevins, you said that this job, which took

place at the Chandler Field Air Base, occurred be-

fore you went into the Navy. Am I right on [184]

that? A. Yes, sir.

Q. How are you sure of that?

A. Well, they reoiled those adjacent surfaces be-

fore I went into the Service, and, as far as I know,

they have never been oiled since. Most likely—to go

on, most likely if they had been reoiled since, why,

we would be out there replacing the same rings.

Q. So far as you know% you have not seen the

device shown in this photograph since you returned

from the Navy; is that right?

A. This particular device?

Q. As shown in the photograph, that is mounted
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underneath the caterpillar grader. Have you seen

that device since you returned from the Navy ?

A. I believe I have, yes.

Q. Where did you see if?

A. I don't know. There are quite a few streets

here in Fresno, and I wouldn't know whether it

was in the yard or on the streets.

Q. You may have seen it operating on the city

streets of Fresno ? A. Yes, sir.

Q. After you had been in the Navy?

A. Yes, sir.

Q. I see. Are you positive that it had this [185]

individual movement of the rings at the time it was

at the airport ?

A. Yes, sir. That was the novel part of it, was

the fact it was loose.

Mr. Young: That is all.

Cross-Examination

By Mr. Naylor:

Q. Did you have anything to do with the pui--

chase of equipment for the City of Fresno, prior to

your going into the Navy, Mr. Bevins?

A. No, sir.

Q. Did you have anything to do with the pur-

chase of the piece of equipment shown, or purport-

ing to be shown, in Defendant's Exhibit F
A. No, sir.

Q. on behalf of the Citv of Fresno?

A. No, sir.

Q. I take it, then, that you are not concerned

I
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with what the city's arrangement was with respect

to purchase of this particular piece of equipment ?

A. No, sir.

Q. You don't know when it was purchased, do

you? A. No, sir.

Q. Do you know from whom it was purchased?

A. No, sir. [186]

Q. Do you know the condition the equipment was

in at the time of purchase by the city?

A. No, sir.

Q. Do you know the construction of the device

at the time of its purchase by the city?

A. No, sir.

Q. Your testimony here is given on the basis of

your recollection, pure and simple; is that a fact?

A. That is right, sir.

Q. Now, with respect to the equipment that is

shown in Defendant's Exhibit F, prior to this job

at Chandler Field Airport, had you ever seen any

kind of a roller mounted under a grader?

A. No, sir.

Q. You had not? A. No, sir.

Q. Could that have been the novelty that at-

tracted your eyes when you saw this machine?

A. Yes, sir.

Q. It could have been? A. It was.

Q. It was. The fact it was a roller mounted

under a grader? A. Yes, sir.

Q. Did you observe, in that particular piece

of [187] apparatus, some mechanism whereby pres-
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sure could be applied by the operator on the roller

which was mounted under the grader?

A. Yes, sir. It was mounted on the A-frame.

Q. Mounted on the A-frame? A. Yes, sir.

Q. And you observed the operator

The Court: Wait. You showed me that?

The Witness: Yes, this arm here (indicating:).

The A-frame here is where this row of teeth are, I

mean here (indicating).

Q. (By Mr. Naylor) : Did you observe the op-

erator applying: pressure through this mechanism,

on the roller under the grader?

A. The device was lowered to the surface of the

soil which would be worked by the mechanism of

the grader itself. Whether there was great pressure

or medium or light, I wouldn't care to say.

The Court: Where does the operator sit there?

The Witness: It isn't in the picture at all, sir.

The Court: It isn't?

The Witness: He is back here (indicating).

Q. (By Mr. Naylor) : Then it could have been

that the operator was merely dragging this particu-

lar r()ll(>r? Could it not have [188] been so, when

you observed it?

A. The question "dragging," you mean

Q
A
Q
A

Q
Q

Merely towing it along of its own weight?

Without

Without pressure.

Without undue pressure on it?

Yes. A. It could have been, yes.

Then again, he could have been applying
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Q. Do you know what kind of a grader this par-

ticular roller that you observed being operated at

Chandler Field Airport was mounted on?

(Testimony of Stanley A. Bevins.)

A. I believe it was a small caterpillar.

Q. A small caterpillar? A. Yes, sir.

Q. And are you using there the name "cater-

pillar" in the brand name sense?

A. In the brand name, yes, sir.

Mr. Naylor: Thank you. That is all.

The Court: Let me see that picture.

(Photograph handed to the Court.)

The Court: Mr. Bevins, just when was it you

were at the Airport and saw this machine? [189]

The AVitness: It was previous to 1942. To year

or date, sir, I couldn't—I can't remember that.

The Court : It was before you left to go into the

Navy?

The Witness: Yes, sir.

The Court: Before you left Fresno?

The Witness: Yes, sir.

The Court: Do you remember when you left?

The Witness: It was in December, 1942.

The Court: That is all.

Mr. Young: No more questions.

The Court : You may stand aside.

(Witness excused.)

Mr. Young: Mr. Pretzer.
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ADAM PRETZER
called as a witness on behalf of the defendant, hav-

ing been first duly sworn, was examined and testi-

fied as follows:

The Clerk: Just state your full name.

The Witness: Adam Pretzer.

Direct Examination

By Mr. Younc^:

Q. Mr. Pretzer, would you please state your

present occupation? A. No occupation.

Q. You are retired?

A. T am retired, yes, sir. [190]

Q. When did you retire?

A. A year ago last November.

Q. And what did you do before that?

A. I w^as grader for the City of Fresno.

Q. How many years did you work for the city?

A. Well, I started in 1922.

Q. And you worked continuously until 1952?

A. Yes, with the exception of a little over one

year in the period betw^een. I laid off.

Q. About what year was that you laid off, do

you recall? A. Oh, that was about '26.

Q. Tn 1926? A. Yes, sir.

Q. But from 1926 until 1952, you were continu-

ously employed by the City of Fresno ?

A. I came back in 1927.

Q. I see.

A. (Continuing) : Then I was continuously em-

ployed.
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Q. I see. What type of work did you do for the

city?

A. Operator, grader operator in the streets.

Q. Mr. Pretzer, I hand you Defendant's Exhibit

F, and ask you if you have ever seen the device

shown in that photograph ? A. Yes, sir. [191]

Q. Will you please describe that device? What
does the photograph show?

A. It shows the Schmeiser pulverizer, as we

called it, put on these hangers, so that we could put

some weight on it to cnish the clods and oiled dirt.

Q. I see. Do you know where that came from, the

roller unit? A. Yes, sir.

Q. Would you tell us?

A. It came from Mr. Schmeiser in 1942.

Q. Are you the man referred to by Mr. Bevins

who drove this caterpillar tractor or grader?

A. It was a caterpillar grader, a rubber-tired

rig.

Q. Does the driver's seat show in that photo-

graph? A. No, sir.

Q. You are positive that is the same machine

that you drove? A. Yes, sir.

Q. Did you have any occasion to look at or in-

spect this roller unit ?

A. Yes, sir, all the way through from the time

—

before it was put on this grader until after

Q. When it was put on this grader, did it have

a central pipe? A. Yes, sir. [192]

Q. Did the pipe have bearings at the end?
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A. It had the Ford spindle hearings holted on

each end.

Q. Did it have toothed rings? A. Yes, sir.

Q. Do you recall how tight the rings fit to the

pipe?

A. Oh, those were, I would judge, about an

inch and a half or two inches at that time.

Q. That is, loose on the pipe?

A. Yes, they were loose.

Q. Did you ever operate that machine on the

streets of the City of Fresno? A. Yes, sir.

Q. Did you operate it continuously all year

round ?

A. Just (luring tlie sunmier months, about five

months of the year.

Q. Why is that?

A. In the summer time is the only time wo tear

up the oil streets. In the winter time, you can't

break the oil streets; it is too cold.

Q. Did you operate this more than one season?

A. Yes, two seasons, two or three seasons.

Q. Did you operate that machine at the city of

Fresno airport. Chandler Field? A. Yes, sir.

Q. Do you recall seeing Mr. Bevins there? [193]

A. Yes, sir.

Q. How do you happen to recall seeing him?

A. Oh, he was out there. The other rig had tore

the ring off of the water system out thei'e, the sewor

system, so they went out there and set it back on.

Q. As 1 understand it, you wore employed by

the City Road Department, is that right?
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A. Street Department.

Q. Street Department f A. Public Works.

Q. How did you happen to be out at the airport ?

A. We were tearing the runway up and reoiled

it and resurfaced it.

Q. Do you recall, in the operation of this device,

that the individual rings could move up and down,

as respects to the pipe? A. Yes, sir.

Q. Do you know why they did that, what the

purpose of that movement was ?

A. That was to keep them from plugging up

between the pipe and the rollers, so they would keep

continuously rolling.

Q. Mr. Pretzer, I hand you a group of four

photographs, identified as Defendant's Exhibits

D-10, D-11, D-12 and D-13, which were used at the

time of the depositions in June of [194] 1952.

(Counsel confer.)

Mr. Young: Your Honor, we would like to find

clean copies of these, if we can. We find that the

photographs in the depositions were marked.

Q. Mr. Pretzer, I hand you a photograph, and

ask you if you can identify the device shown in that

photograph? A. Yes, sir.

Q. What is the device?

A. That is a roller.

Q. What roller?

A. The roller that we had on this grader.

Q. Have you seen the roller in the location where

it is shown in that photograph? A. Yes, sir.
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Q. Do you recoi?nize that location?

A. The location? No, I couldn't tell you the

location where it was taken, for sure, no.

Q. As I understand it, you say that is the same

roller as the one which was mounted under your

caterpillar grader? A. Yes, sir.

Q. Do the rings appear to be worn?

A. Yes, sir.

Q. Can you account for that?

A. It is the wearing of the—rolling on the [195]

oiled dirt wears them off.

Q. When did you last see the machine in the

condition shown in that photograph?

A. Well, I have seen that on the—about '51, I

believe.

Q. Let me refresh your recollection

A. It is when they put this frame on it, a differ-

ent frame.

Q. Have you not seen that particular unit since

two years ago?

A. Oh, yes; but they had changed it.

Q. T am trying to find out whether you have

seen what is shown there within the last day or so.

A. Not in the last day or two, I have seen it in

the last day or two out at Yeppie—out at Mr.

Thomas'.

Q. That is what I was asking you. You have seen

that machine? A. That roller.

Q. Where is it now, as far as you know?

A. Out at Mr. Thomas'.

Q. When did you last see it?
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A. I seen it, oh, about four or five days ago, I

believe.

Q. Could it have been this week?

A. Yes. [196]

Q. Who was present when you saw that roller?

A. Well, you were there, and Mr. Yeppie

Thomas, and Johnny Hlafsa—another fellow, I

can't pronounce the name.

Mr. Young: The name is a difficult one, your

Honor, H-1-a-f-s-a.

Q. You know the man by the name of Johnny?

A. Yes, sir.

Q. Who is Johnny?

A. He is an electric welder.

Q. Where does he work?

A. City of Fresno.

Q. Mr. Pretzer, would you say from that photo-

graph, does it show any flex for the rings? That

is, does it show that the rings can move with respect

to the pipe?

A. AVell, yes, there is some—in this dark spot,

that is the space between them.

The Court: What is the space between them?

Show me.

The Witness: This dark spot in here (indicat-

ing).

The Court: Which is the roller?

The Witness: This (indicating) is the roller

here, and this (indicating) is the pipe. These are

the flanges, and this is the pipe here (indicating).
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It is all gummed u]) with oiled dirt, tliat yon cairt

see too miu'h.

The Court: Talk a little louder.

The Witness: T say it is all scummed up with

oiled [197] dirt underneath these rollers.

The Court: Now, is this the pipe here (indicat-

ing:)?

The Witness: Yes, sir.

The Court: That is the roller, is it?

The Witness: That is the pipe, and this (indicat-

ing) is the rollers from here up.

The Court: Which do you call the rollers?

The Witness: These are the rollers here (in-

dicating) ; they have the teeth of it.

The Court : Which is the central portion of this ?

The Witness: The central portion—this is the

pipe here (indicating), from here down.

The Court : Is this (indicating) the top of the

pipe?

The Witness: Yes, sir. That pipe has about a

half inch of oiled dirt stuck on it between the pipe

and the ring.

The Court : May T ask what this is here (indicat-

ing) ? What is that part?

The Witness: That is the roller, the top pai't of

the roller; and then the rings are up in here (in-

dicating), you see. What I mean, the rings—that

is the ring here (indicating) to keep the rollers

from coming off here on this tlange welded here.

Mr. Young: Your Honor

The Court: Wait a minute.
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This part here (indicating) is welded to [198]

these projections here?

The Witness: Yes. This here is welded to the

pipe so the rings can't slip off the end of the pipe.

The Court: Where is the pipe over which the

rings move?

The Witness: You can see the rings in here (in-

dicating), see, these points here. They are wore

down so bad, see.

The Court: What is this space in here (indicat-

ing) ?

The Witness : That is the space between the ring

and the pipe.

The Court: Very well.

Have you any questions ?

Mr. Young : I ask that the photograph be offered

in evidence as Defendant's Exhibit next in order.

The Court: It may be received and marked as

Defendant's Exhibit G.

(The photograph referred to was marked De-

fendant's Exhibit G and was received in evi-

dence.)

Q. (By Mr. Young) : Mr. Pretzer, I hand you

another photograph, and ask you if you can iden-

tify it? A. Yes, sir.

Q. What does it show?

A. It shows the pipe and the ring. [199]

Q. Does it show the same machine as the last

photograph? A. Yes, sir.

Q. Does it show the pipe ?
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A. Shows the pipe ])lainly here on this one.

Q. Will you point out to the Court where the

pipe is?

(Witness indicating to the Court.)

Q. Does it show the rings ?

A. The rings are here (indicating).

Q. Does it show the worn teeth on the rings?

A. Yes.

Q. Does it show the rings are larger inside diam-

eter than the outside diameter of the pipe?

A. Yes, sir.

Q. How can you tell?

A. There is a space between here and there (in-

dicating).

Q. Now I call your attention to three lugs, which

ap})ear as a flat plane surface spaced at intervals

around the end of the pipe, on this photograph. Do
you know what those lugs were for?

A. Yes, sir.

Q. What for?

A. To keep the rings from falling off—ninning

off the end of the pipe.

(Exhibit handed to the Court.) [200]

The Court: T don't suppose this indentation

marked on here has any significance ?

Mr. Young : Which indentation, sir.

The Court : It says, *'Ring" there.

Mr. Young : That is not supposed to have signifi-

cance here.
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Q. Mr. Pretzer, I call your attention to the fact

that api:>ears to be a central shaft in this device.

A. Yes, sir.

Q. Do you loiow why that shaft is there ?

A. Yes, sir.

Q. Would you tell us ?

A. After the City had bought it, they had to put

that shaft through to keep from breaking these

spindles.

Q. Do you know who put the shaft in?

A. Yes, sir.

Q. Who did?

A. Johnny, the city welder.

Q. Are you satisfied that the machine as shown

in this picture, with the exception of the shaft, but

the machine including the pipes, the rings, and the

lugs, are the same as those used under your cater-

pillar grader? A. Yes, sir.

Q. And you are satisfied that that was used at

the Chandler Airport job which you have spoken

of? [201] A. Yes, sir.

Mr. Young: That is all.

The Court: You say "the same as." That is the

machine that was used, was it?

The Witness: This rig, with the exception of

this pipe.

The Court: Yes, but the other part of the ma-

chine was actually used at the airport ?

The Witness: Yes, with the exception

The Court : When Mr. Bevins was there ?
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The Witness: Yes. We were talkinp^ about the

shaft going tlirough there.

Mr. Young: I offer this ])hotogra])h as Defend-

ant's Exhibit next in order; and may the record

show that this photograph was Defendant's Ex-

hibit D-10 at the time of the deposition.

The Court: Now, the next exhibit is H, is it

not, Mr. Clerk ?

The Clerk : Yes, H.

The Court: It may be received and so marked.

(The photograph referred to was marked

Defendant's Exhibit H and was received in

evidence.)

Cross-Examination

By Mr. Naylor:

Q. Mr. Pretzer, did you have anything to do

with the [202] purchase of this equipment from Mr.

Schmeiser? A. No, just the demonstrating it.

Q. I see. Someone else in the city took care of

the ]nirchasing of it?

A. Oh, yes; yes, sir.

Q. And on what kind of city equipment was this

apparatus that was purchased from Mr. Schmeiser

installed? Just what was it that the Schmeiser

equipment was added to?

A. What was that again ?

The Court : Read the question.

(The pending question was read.)

\



vs. Y. Tliomasian, etc. 199

(Testimony of Adam Pretzer.)

The Witness: It was added to a caterpillar

grader, a rubber tired rig.

Q. (By Mr. Naylor) : A caterpillar rubber tired

rig? A. Yes, sir.

Q. Does that caterpillar grader have two large

rubber wheels on it?

A. No, no double wheels.

Q. No, double wheels'? A. No.

Q. What is the approximate size of that wheel

on that particular caterpillar grader?

A. You mean the tires ?

Q. Yes. [203]

A. I don't know just the size, but I know the

drivers

Q. All I am trying to get at, sir, are some of

the wheels larger than the others ?

A. Oh, yes, the rear wheels are much larger than

the front wheels.

Q. Between the wheels is there a frame of some

kind?

A. There is a blade between the wheels, a plane

and a scarifier.

Q. A scarifier blade is mounted on this cater-

pillar grader where in relation to the scraper blade?

A. The scarifier isn't a blade. It is just a digger;

it is an A-frame.

Q. Beg pardon, it is a digger?

A. It is a digger, yes, separate from the blade.

Q. W^here is it mounted on the grader in re-

lation to the blade ? A. Ahead of the blade.

Q. Ahead of the blade ? A. Yes, sir.
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Q. Where was it that the Schmeiser roUer was

mounted on this particular grader?

A. It was mounted in the alley back of his

shop.

Q. No, I mean where on the grader"?

A. Oh, we taken the A-frame, or the scarifier,

off the aims and placed the roller under those [204]

arms.

Q. In place of the scarifier ? A. Yes.

Q. So when it was finally finished, you had a

caterpillar grader with the scarifier removed?

A. Yes.

Q. And a roller of some kind mounted on those

arms ? A. Yes.

Q. And you had the conventional roller and

scraper blade %

A. Yes, used the blade and roller at the same

time.

Q. You say the Schmeiser roller was mounted

on the grader in the alley? A. Yes, sir.

Q. What do you mean by that?

A. At his shop.

Q. At Mr. Schmeiser 's shop? A. Yes, sir.

Q. And how did the grader %ei down there?

A. T drove it down.

Q. You drove it down ? A. Yes, sir.

Q. And did Mr. Schmeiser or somebody in his

employ then mount this roller on the grader?

A. Yes, sir.

Q. And then how did it get ])ack into your liands.

as [205] tli(' oiiorntor of this equi])ment?

\
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A. When it was mounted, I took it back to the

yard.

Q. I would like to show you, Mr. Pretzer, a

photograph which was marked Defendant's D-9 at

the time your deposition was taken in this case on

Jmie 19, 1952.

Do you remember that photograph*?

A. Yes, sir.

Q. Will you tell the Court what that photograph

was, as you understand it ?

A. That was the roller attached to the Haines

grader, and pulled behind the grader.

Q. Pulled behind the grader?

A. Yes, sir.

Q. Now, it has pictures of certain individuals in

it. Will you tell us who those persons are, if you

know?

A. One was Frank Lambley, and I don't rec-

ollect the other.

Mr. Naylor: So we will have continuty in the

record, your Honor, I would like to offer that as

Plaintiffs' next, if I may.

The Clerk : 18 is Plaintiffs' next.

The Court: It may be received in evidence and

marked as Plaintiffs' Exhibit 18.

(The photograph referred to was marked

Plaintiffs' Exhibit No. 18 and was received in

evidence.) [206]

The Court: May I see it, Mr. Eiland?

(Exhibit handed to the Court.)
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The Court: AVbich one is it that is Mr. Frank

Lambley ?

The Witness : This one here to your left.

The Court : Do you want this ?

Mr. Naylor: Thank you, your Honor.

Q. Mr. Pretzer, referring now to Plaintiffs' 18,

you were identifying the three persons who were

pictured there, and I think you said this was the

Schmeiser roller mounted behind a Haines grader?

A. Yes, sir.

, Q. Is the Haines grader shown in that picture ?

A. Yes, sir, part of it ; most of it.

Q. It is behind the three people you mentioned,

is it not?

A. Yes, it is behind the three people sitting there.

Q. When this is mounted, was it in a dragging

position ? Was it dragging along behind the Haines ?

A. Yes, sir.

Q. Will you tell the Court something about the

construction and operation of the Haines grader?

How does it operate with the caterpillar grader you

have mentioned?

A. It has the blade, the scarifier, and some roll-

ers. Under the back end of the Haines there is a

set of steel rollers. [207]

Q. Steel rollers? A. Yes, sir.

Q. And where in relation to the ])ai'ts that you

have been identifying was the Schmeiser roller?

A. In behind the roller, the steel rollers.

Q. In behind? A. Yes, sir.
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The Court: Was the Schmeiser shown in that

picture ?

The Witness : No. Mr. Schmeiser himself %

The Court: No, I mean the Schmeiser roller.

The Witness: Yes, this is the Schmeiser roller

here (indicating).

Q. (By Mr. Naylor) : Now, is the Schmeiser

roller that is shown in Plaintiffs' 18 the same

Schmeiser roller that you were talking about when

Mr. Young was questioning you concerning Defend-

ant's G and H? A. Yes, sir.

Q. It was the same roller?

A. The same roller, only it has been rebuilt

since ; they taken it from the Haines.

The Court: Who rebuilt it?

The Witness: Mr. Schmeiser.

Q. (By Mr. Naylor) : And do you know to what

extent it was rebuilt? [208]

A. It was rebuilt?

Q. Yes.

A. Well, he put a different frame up here to hook

it under the grader.

Q. Which grader?

A. Under the caterpillar.

Q. Under the caterpillar? A. Yes, sir.

Q. And is it a fact or not, Mr. Pretzer, that in

Plaintiffs' 18, as you see it, there is a box-like frame

around the roller ; is that correct ?

A. Yes, sir, right here (indicating)

.
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Q. And when it was mounted ])ehind the Haines,

that frame was all right; is that correct?

A. Yes, sir.

Q. And tell us now^, was the frame altered in any

way when that Schmeiser roller was put on the

caterpillar grader that you have been talking about?

A. Yes, sir.

Q. And who altered it? A. Mr. Schmeiser.

Q. And do you know w^hether it was done at one

time, or was it done over a period of time ?

A. Well, he built a frame on it, and he had me
come over—wiien it was finished, he had me come

over, he [209] assembled it, and it didn't work

right, and he built another frame.

In fact, I took it out and used it, it w^asn't right,

so we took it back there and he took it off and rebuilt

the frame the second time, so as to make it fit these

arms, so you could raise this roller up and down.

The Court: Let me have that.

(Exhibit handed to the Court.)

The Witness: This (indicating) is the Haines.

The Court : You say this is what ?

The Witness: This is the Haines; and this (in-

dicating) is the Schmeiser roller. He had rebuilt

the frame.

The Court: Who put this frame on there?

The Witness: Schmeiser.

The Court: And this is the Schmeiser roller?

The Witness : Yes, sir.

Q. (By Mr. Naylor) : As vou see it in Plain-

ii
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tiffs' 18, the small photograph, where it is mounted

behind the Haines grader, that is the form in which

it came from Mr. Schmeiser, isn't it?

A. Yes, sir.

Q. So this matter of rebuilding came after that

;

is that a fact 1 A. Oh, yes.

Q. And it was then rebuilt to adapt it to the

mounting [210] on the caterpillar grader that you

operated; is that correct, Mr. Pretzer?

A. Yes, sir.

Q. And over what period of time would you say

that Mr. Schmeiser was doing this reconstruction

of that roller?

A. "Well, he been reconstructing it and working

over it—well, I would break it down about every

once a week at the beginning.

Q. And did it extend over a considerable period

of time ? A. Over about two years.

Q. Beg pardon? A. Over about two years.

Q. Over about two years. Now, when you say

that period of "over about two years" would com-

mence, and when would it have ended ?

A. Well, it commenced in about the middle of

June and 1944— '42, and up to 1944.

Q. You say it continued to '44?

A. Yes, sir.

Q. Did it seem to you that in this reconstruction

period Mr. Schmeiser was experimenting with this

roller, insofar as he was making it a useful thing

with a caterpillar grader ?

A. He was experimenting, but finally went to
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experimenting to make it strong enough to stand

on the grader. [211]

The Court: Read that answer.

(The record was read.)

Q. (By Mr. Naylor) : By "stand on the grader"

you mean for use with the grader ; is that correct ?

A. Yes, sir. See, we put so much weight on it

it would break it do\\Ti, and he had to rebuild it

heavier.

Q. And he kept trying with that?

A. Yes, sir.

Q. And it was my understanding when he first

started it was every other week he would try?

A. Yes, about every week .

Q. And this extended from 1942 to some time in

1944; is that your recollection, Mr. Pretzer?

A. Yes.

Q. Now, do you know when Mr. Yeppie Thomas,

the defendant in this action, bought this roller from

the city ?

A. Well, I don't just know when he did get it

back. Ye])pie got this roller—T couldn't say.

Q. Tt was fairly recently, wasn't it, within the

last cou])le of years? A. Yes, sir.

Q. AVere you present when it was taken off of the

caterpillar grader, when Mr. Thomas picked it up?

A. No, Mr. Thomas did not pick it up when I

took it [212] off the grader.

Q. He did not?

A. No. I taken it off myself.
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Q. Oh, you took it off?

A. And later on he came and got it.

Q. How long between the time you took it off

—

how long after you took it off was it before Mr.

Thomas came by and picked it up %

A. I couldn't say, because I wasn't there when

he loaded it.

Q. Did it stay in the yard when you took it off?

A. Yes, it stood in the yard several months.

Q. In the maintenance yard? A. Yes.

The Court: Had Mr. Thomas got it after that

time?

The Witness : He got it afterwards.

The Court : It stayed in the yard several months

before Mr. Thomas got it?

The Witness: Yes, sir.

Mr. Naylor : No further questions, your Honor.

Redirect Examination

By. Mr. Young:

Q. Mr. Pretzer, you mentioned Mr. Schmeiser

needed to fix it, that it was rebuilt or was changed

in some way. Do you recall what part of the ap-

paratus would break down under [213] the load ?

A. Well, in the beginning, it was the rings would

break.

Q. The toothed rings around the outside ?

A. The rings, and the bearings on either end of

the roller.
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Q. What was don(^ to provciit the rings from

breaking ?

A. Well, he made the rings heavier.

Q. And what was done to prevent bearings going

out?

A. Instead of Ford spindles, he put in truck

spindles.

Q. Was that successful?

A. Not too successful, no.

Q. In your o})inion, Mr. Pretzer, was it the load

that was placed on it, by reason of its being on a

caterpillar grader, that caused the bearings to fail ?

A. Yes.

Q. Would it be the same load that affected the

rings, to break them ? A. Yes, sir.

Q. Did you have any trouble with the pipe ?

A. Yes, sir. We had trouble with the pipe.

Q. What sort of trouble?

A. Well, if the bearing—put on a truck bearing,

if the bearing would break the pipe would break

out, break the bolts, or the bolt holes where it was

screwed to the pipe [214] would break them out.

Q. Let me clear this u]). Did the bolts go di-

rectly to the pipe, or to something attached to the

pipe?

A. There was a brake drum, T think, welded in-

side the pipe.

Q. Did the bolts attach to the brake drum or the

pipe? A. They were attached to both.

Q. To both ? A. Yes, sir.

Q. Would you explain that?
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A. Well, the brake drum was welded in there

with the pipe, on the pipe, and the—we put the

w^eight on it, and if it didn't break the spindle it

would break the pipe out where the bolt holes went

through, where the bolts went through. It would

shear them off.

Q. Were there any bolts between the pipe itself,

the round cylindrical pipe, any bolts between that

and anything %

A. No, they came through the spindles.

Q. Mr. Pretzer, I am not clear as to what these

])olts held together. Did the bolts attach to this flange

which was welded to the pipe, and under load break

off. Is that w^hat happened % A. Yes, sir.

Q. Some times you broke the spindles, and some

times [215] you caused the bolt holes to break loose ?

A. Yes, sir.

Q. Is that a fair statement?

A. Yes, sir.

The Court: Did the flanges ever come off?

The Witness : No, the flanges wouldn 't come off.

Just the spindle would come off. When the bolts

would break, or the pipe would break and let them

pull the heads through the pipe, the spindle would

come off.

The Court: What do you call the spindle *?

The Witness : The spindle, that is this part, sir,

that rests in here (indicating), that the frame is

built on, and the pipe rolls on it.

Q. (By Mr. Young) : Mr. Pretzer, would you

say the spindle is the same thing the front wheel
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of an automobile rotates on ? A. Yes, sir.

Q. It is a short shaft ? A. Yes, sir.

Mr. Young: That is all.

Mr. Naylor: No further questions, your Honor.

The Court: You may stand aside.

( Witness excused.)

The Court: The Coui't will take a recess.

(Short recess taken.) [216]

Mr. Naylor: Mr. Young, before you start witli

your next witness, I would like to hand you the

original Schmeiser office copy of the invoice of De-

cember 8, 1941, directed to Alvin Chezick of Chow-

chilla, California ; and, if possible, may we have a

stipulation whereby a photostatic copy of this may

be substituted for the original ?

Mr. Young: So stipulated.

The Court: That is satisfactory to the Court.

Mr. Young: I offer this in evidence as Defend-

ant's Exhibit next in order.

The Clerk : I is the next.

The Court: Tt may be received and marked as

Defendant's Exhibit I.

(The document referred to was marked De-

fendant's Exhibit I and was received in evi-

dence.)

Mr. Young: John Hlafsa.
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JOHN ALBERT HLAFSA
called as a witness on behalf of the defendant, hav-

ing been first duly sworn, was examined and testi-

fied as follows

:

The Clerk: Just state your full name, please.

The Witness: John Albert Hlafsa.

The Clerk : How do you spell your last name ?

The Witness: H-1-a-f-s-a.

Direct Examination

By Mr. Young: [217]

Q. Will you please state your full name %

A. John Albert Hlafsa.

Q,. Your age? A. 52.

Q. Your occupation?

A. I am head welder, the City of Fresno.

Q. You are employed by the City of Fresno?

A. Yes.

Q. At the present time ? A. Yes, sir.

Q. How long have you been employed as a welder

of the City of Fresno ? A. Since 1940.

Q. Since 1940. Do you work in the maintenance

yard? A. Yes, sir.

Q. 1527 Eldorado? A. Yes, sir.

Q. Are you acquainted with Adam Pretzer ?

A. Yes, sir.

Q. Are you acquainted with the caterpillar

grader that Adam Pretzer drove ? A. Yes, sir.

Q. I hand you Defendant's Exhibit F, and ask

you if you can identify that photograph ? [218]

A. Yes, sir.

Q. And did you ever see the device shown in

that photograph? A. I did.
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Q. What does the photograpli show?

A. It shows a roller with rings on it, on the

caterpillar grader that we had there.

Q. Is that the grader that Adam Pretzer drove?

A. Yes, sir.

Q. The roller unit that you speak of is shown in

the photograph? A. Yes, sir.

Q. Did you ever take this roller unit off the

grader ? A. Yes, sir.

Q. Did you ever modify the roller unit?

A. I did.

Q, What did you do to it?

A. AVell, we remodified it twice before we could

use it successfully.

Q. What sort of modification?

A. Well, the first time we used it, instead of the

Ford spindles that the Schmeiser people put it out

with, or they might have used a Ford axle spindle

that was heavier, that they adopted the second time

—

we left those off, and I tried it with the roller bear-

ings that were supposed to [219] be waterproof,

dustproof and dirtproof, because it was a heavier

unit, and would carry the load that was required

to be carried.

Q. I hand you Defendant's Exhibits G and H,

and ask if you can identify the rollers shown in those

photographs? A. Yes, sir.

Q. When did you last see the device shown in

those photographs ? A. Monday, last Monday.

Q. Of this week? A. Yes, sir.
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Q. Who was present at the time you saw the de-

vice?

A. Yourself and Mr. Thomas, and Mr. Pretzer,

and myself.

Q. And where was the device when you saw if?

A. At Mr. Thomas' place, at his shop.

Q. Do you believe that to be the same roller

that you took off the grader driven by Adam Pret-

zer ? A. Yes, sir.

Q. Can you account for the fact that there is a

shaft shown in those photographs'?

A. Yes, I can. I was the one that put it in there.

Q. Why did you put a shaft in it?

A. When it first came out, they had a lot of

trouble with it, and then, when we tried the bear-

ings I was speaking [220] of previously, they didn 't

work out very well either, because the dirt would get

in there and would soon cut out; so in order to get

away from that continual breakdown, I took the

the heads out, put new heads in, and replaced that

with bronze bushings.

Q. I see. Do you believe at the time you put this

shaft in was after the time the photograph was

taken, which is identified as Defendant 's Exhibit F f

A. Yes, sir.

Mr. Young: That is all.

Mr. Naylor: No cross-examination.

The Court : Stand aside.

(Witness excused.)

Mr. Young: Mr. Andersen, please.
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K. GEORGE ANDERSEN
called as a witness on behalf of the defendant, hav-

ing been first duly sworn, was examined and testi-

fied as follows:

The Clerk: Just state your full name, please.

The Witness: K. George Andersen, A-n-d-e-r-

s-e-n.

Direct Examination

By Mr. Young

:

Q. Mr. Andersen, are you the K. George An-

dersen named as a party plaintiff to this action?

A. Yes, sir.

Q. Were you executor under the will of Theodore

George [221] Schmeiser?

A. That is right, sir.

Q. Did you ever work for Mr. Schmeiser?

A. Yes, sir.

Q. AVhen did you first enter his employ?

A. November of 1943.

Q. When did you leave his employ?

A. April of 1951.

Q. I believe Mr. Schmeiser died during that in-

terval ? A. Right.

Q. Do you recall the date?

A. I don't remember exactly the date, but it was

in February of 1950, I am sure.

Q. So you were with the Schmeiser concern for

some time after Mr. Schmeiser's death?

A. Just about two years, not quite.

Q. Would you describe the 7)roduct made at tho

time vou entc^red the employ of Mv. .^chmeiser?
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A. Are you speaking of the pulverizer, the Till

an' Pak?

Q. I believe you are using the trade name of the

tool, I believe it was known as the ''Till an' Pak"?
A. Till an' Pak.

Q. Will you describe it?

A. We were making the Till an ' Pak at the time

1 [222] started in the employ of Mr. Schmeiser, and

some of them came in and we had to recondition

them, you know, from the farmers; some of them

wanted to put smaller pi]3es in, and some of them

we just exchanged the rings on them.

Q. I see. Were you building new equipment at

the time you entered Mr. Schmeiser 's employ?

A. Yes, sir.

Q. Did it have a large number of toothed rings

on the pipe ?

A. Yes, it had several rings on.

Q. Did it have a frame ?

A. There was a frame on them, too, yes, sir.

Q. Were there bearings that connected the pipe

to the frame? A. Right, sir.

Q. How did the rings fit on the pipe?

A. Well, some of them fit snug, and some of them

was loose. It all depended on what the farmer

wanted.

Q. On any particular unit, would they all be

snug or all be loose? Is that right?

A. That is right.

Q. You wouldn't have any unit with a few snug

rings and some loose ones ? .
A. No.
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Q. What were your duties wlien you worked for

Mr. [223] Schmeiser?

A. All I did, I did odd work there.

The Court: When did j^ou go to work there?

The Witness : '43.

The Court: 1943?

The Witness: Yes, November, 1943.

Q. (By Mr. Yoimg) : Did you do welding?

A. Not at the present time ; later on.

Q. Did you know of any change in the style of

rings, which was made about the time you went to

work for Schmeiser?

A. You ar(^ talking about the Till an' Pak ring?

Q. Yes.

A. We had some of the old ones and some of the

new ones, too, the new type Till an' Pak ring.

Q. At the time you commenced to work for

Schmeisev, the nc^w style lings, as you call them,

were then available? A. Yes, sir.

Q. They were being put on at that time?

A. Yes, sir.

The Court: What time in 1943 did you go to

work there?

The Witness: In November, 1943, sir.

Q. (By Mr. Young) : I direct your attention,

sir, to the rings resting here on the floor. [224]

Directing your attention to this particular ring

(indicating) does that look like either the new or

old style ring, to you?

A. That is a new style, sir.
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The Court: What number is that, what exhibit

inimber ?

Mr. Young: No. 17, Defendant's Exhibit No. 17.

The Court: You mean plaintiffs"?

Mr. Young: Yes.

Q. Mr. Andersen, during your term of employ-

ment, was it any part of your duties to know when
invoices were sent out?

A. Not at that ])articular time, until we moved
out to the new place on 99.

Q. What time was that?

A. I don't recall exactly. I am sure it was either

'46 or '47.

Q. I see. At that time did you have anything

—

did you know anything about invoices'?

A. No, sir.

Q. Do you know whether it was the policy to

send out invoices at the same time the goods were

sent out?

Mr. Naylor: Now^, I think the witness has al-

ready said he didn't know anything about it.

The Court: I think he has shown himself to be

not qualified. [225]

Q. (By Mr. Young) : What type of work did

you do at the Schmeiser concern from the time of

Mr. Schmeiser 's death until the time you left the

Schmeiser people?

A. I was executor of the estate, and I was doing

welding.

Q. And you were doing welding?

A. I was the foreman out there, too.
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Q. Did you at any time, in the latter part of

your employment at Schmeiser's see old machines

brought in?

A. Well, I think I recall about two of them came

in, but I don't know what ha])pened to them. They

were just sitting around there.

Q. Will you explain to the Court what you saw f

A. I saw two of them come in, and they wei'c

sitting around in the warehouse, in the shop, rather.

Q. Do you know why they were brought in?

A. I don't know what they were brought in for.

Q. Do you know how long they stayed there?

A. They were still there when I left.

Q. How long had they been there when you left ?

A. I presume maybe a month and a half or two

months.

Q. How do you know they were old machines?

A. Because they had old type rings on them.

Q. Did they impress you as being old [226]

machines ?

A. I thought at first they might be repair jobs,

.-uid nothing was done about it, so I never paid no

attention to it any mor(\ [227]
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YEPPIE THOMAS
the defendant, called as a witness in his own be-

half, having been first duly sworn, was examined

and testified as follows

:

Direct Examination

By Mr. Young

:

Q. Mr. Thomas, I hold in my hand what pur-

ports to be a model of your present form of com-

mercial tool. Is that what this model is ?

A. Yes.

Q. Do you recall what scale

The Court : What number is that '? Isn 't that an

exhibit ?

Mr. Young: It has been identified, but not of-

fered in evidence.

The Court: I think it has been received in evi-

dence.

Mr. Young: I v^as informed it had not been.

The Clerk: No, A and B have not been received

in [234] evidence.

The Court : I have A marked out as having been

introduced in evidence; but you may introduce it

again.

Mr. Young: I offer this in evidence as Defend-

ant's Exhibit A.

The Court : Let it be received.

(The model referred to was marked Defend-

ant's Exhibit A and was received in evidence.)

Q. (By Mr. Young) : Mr. Thomas, who made

i]m device? A. I did.
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Q. What scale is it made to?

A. Two inches to a foot. That is a ten- foot model

roller.

Q. What is the part of it called which includes

these toothed rings'?

A. What was that again?

Q. Let me ])iit it this way: Would you say that

this model was a roller and, in addition, something-

else ? A. Yes.

Q. What is the roller?

A. This part along here (indicating).

Q. The part with the toothed rings and the cen-

tral pipe? A. Yes. [235]

Mr. Naylor: May I come forward, your Honor,

so I can watch this?

The Court: Yes.

Mr. Young: Surely.

Q. The central pipe is connected to the frame by

what means?

A. Shaft and end plates, and bearings.

Q. Does the shaft go completely through the

central pipe? A. No.

Q. Are there two shafts?

A. One on each end.

Q. Would you call them spindles?

A. Studs.

Q. Stud shafts? A. Yes.

Q. All right. Are there bearings which connect

these stud shafts to the frame? A. Yes.

Q. Are the rollers larger on inside diameter than
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the diameter of the pipe? A. Yes.

The Court: Let me see the pipe.

(Pipe exhibited to the Court.)

The Court: Is that what you have been calling

a spindle? [236]

The Witness: This (indicating).

The Court: On this model.

Q. (By Mr. Young) : Mr. Thomas, there is a

frame—there is something else on this besides the

frame. What is it? A. A leveler.

Q. Which part of the device do you call the

leveler ?

A. This part along in here (indicating).

Q. And you are indicating now the part of the

model which is located between the roller assembly

and the draft portion of the frame? A. Yes.

Q. Have you built machines of this general type

without the leveler? A. Yes.

Mr. Young: I oifer into evidence Exhibit B, if

it has not previously been offered.

The Court: Let it be received in evidence.

(The ring referred to was marked Defend-

ant's Exhibit B, and was received in evidence.)

Q. (By Mr. Young) : I hand to you a small

ring, and ask if it's the same as the other small

rings which are a part of the model?

A. They are identical. They are casted from the

same pattern. [237]

Q. Does this ring accurately portray your style
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cultivator rin^, as shown by Plaintiffs' Exhibit 14?

A. Yes, two-inch to a foot scale.

The Court : Let mo see those two exhibits, please.

(Exhibits handed to the Court.)

Q. (By Mr. Young) : When you were on the

stand i)reviously, Mr. Thomas, I believe you said

you worked for T. G. Schmeiser?

A. Yes, I did.

Q. Do you recall the dates?

The Court: I don't think you need to go over

that.

Q. (By Mr. Young) : When you went to work

for Mr. Schmeiser, were there any other employees?

A. No.

Q. Were you the only employee working for ^Ir.

Schmeiser when you entered his employ?

A. At the time.

Q. Were there other employees later?

A. Yes.

Q. T believe you testified that you were working

foi* Mr. Schmeiser from March, 1939, to December

1941? A. Yes.

Q. During that interval, would you say that you

v)i\y have had as many as six employees at one

time? [238] A. Yes.

O. More than six ? A. Some times.

O. When you left ^Ir. Schmeiser to go to the

'Miwe Island Navy Yard as a welder, in December

{.{' 1941, how ninny employees did he have then?
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A. I believe it was about three.

Q. Do you recall Mr. Gibbs, who testified here

yesterday ? A. Yes.

Q. Do you recall seeing Mr. Gibbs when you

worked for Mr. Schmeiser? A. Yes.

Q. Where did Mr. Gibbs work?

A. Pioneer Mercantile.

Q. And where was that with relation to the

Schmeiser plant?

A. Right across the alley from us.

Q. Did you have occasion to visit Mr. Gibbs'

place of business? A. Yes, quite often.

Q. Did you ever see Mr. Gibbs on the Schmeiser

grounds ? A. Yes.

Q. The device which you were building while

you were employed with Mr. Schmeiser were

ground pulverizers, were [239] they not?

A. Yes.

Q. They had a central pipe, did they not?

A. Yes, sir.

Q. They had a group of rings, did they not ?

A. Yes.

Q. Did each of the rings—may I see the small

one—have a large relatively hubless construction

that you used then? In other words, did the rings

have a hub in them? A. The first one?

Q. The first one. A. Yes.

Q. Which one was that?

A. The one he picked up from Marysville.

Q. Were you with Mr. Schmeiser at that time?

A. No.
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Q. We are talking about the time you were with

]\lr. Schmeiser, from 1939 to 1941. Did the rings

that 3^ou installed on pii)es have a large central

opening? A. Yes.

Q. Was that opening defined by a rim which was

wider than it was thick? A. Which way?

Q. By width I refer to the axial direction. By
thickness I refer to the radial direction. [240]

Do you recall whether the rings that you put on

at that time had the characteristic of being wider

than they were thick? A. No.

Q. How were they made?

A. The}' were what we call—what he called lady

fingers. They were something similar to the one that

is sitting on the floor, only it had a curved tooth.

Q. Mr. Thomas, remember I did not mean to in-

clude the teeth. I only meant the part of the ring

which surrounds the central oi:)ening, and from

which the teeth project.

AVould you say, on the rings which you installed

for ^Ir. Schmeiser, that the shape of those rings was

such that they were wader in the rim than thicker in

the rim? A. Yes.

Q. Are you sure of that?

The Court: Well, he has answered.

Q. (By Mr. Young) : 1 hand you Defendant's

Exhibit C, a i)hotogra})h. Do you Ivuow what that

shows? A. Yes.

Q. Will you please tell us what that shows?

A. That is what w^e call a carry-all.

Q. What was it used for?
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A. To carry implements, pipe; you could just

about [241] carry anything with that.

Q. What use did you make of it, if you did,

when you worked for Mr. Schmeiser?

A. We carried his implements around, and de-

livered with these.

Q. Do you know who built that device?

A. Yes.

Q. Who did? A. I did.

Q. What work did you do on that device?

A. I built all of it.

Q. By building it, do you mean you welded the

parts together? A. Yes.

Q. I call your attention to four projections

which stick up from the top of the device, and ask

you what they are ?

A. That is springs, coil springs, which take the

tension off of the load that is carried underneath

the carrier, to not damage the tires while going on

bumpy roads.

Q. Who installed the springs? A. I did.

Q. Mr. Thomas, I hand you Defendant's Ex-

hibit D and Defendant's Exhibit E, two photo-

graphs. Can you identify the device shown on these

photographs? [242]

A. Yes. That is a 12-foot pulverizer I took a

picture of.

Q. Did you take that picture? A. Yes.

Q. Where was the picture taken?

A. At Norman's ranch.

Q. Where? A. In Chowchilla.
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Q. When did you take the picture?

A. Several yeaivs l)aek, I am ])retty sure. '50

—

'51, or '50; '52, perhaps.

Q. It was taken on the Norman ranch?

A. Yes.

Q. Who is shown in the photograph, Defend-

ant's Exhibit D? A. Al Chezick and Norman.

Q. Do you know who owned tlie roller at the

time the photograph was taken?

A. Yes; Norman.

Q. Can you tell, from an examination of those

photographs, whether or not the device shown there

had rings which were loose on the pipe?

A. Yes, very clearly. We put a block underneath

the roller; the ones that were loose came up, which

is here what you see there (indicating). Also, I put

a ruler, showing [243] the measurement, close to

about two inches flex,

Q. Is the ruler shown in Defendant's Exhibit

E? A. Yes.

Q. There appears to be a separate ring in De-

fendant's Exhibit D; is that true? A. Yes.

Q. Does that show that the ring has a large

central opening? A. Yes.

Q. Does it show a band which encompasses or

encircles that opening, a band or a rim?

A. On what?

Q. On the separate ring which is illustrated

here.

A. No. It shows holes, though, on the ring. That

is about all.
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Q. On this separate single ring, which has teeth

projecting from it, is there not a rim shown whch
encircles the opening A. Yes.

Q. and from which the teeth project?

A. Yes.

Q. Can you tell, from the perspective in this

photograph, whether the width of that ring is wider

than its thickness? A. Yes, definitely. [244]

Q. Can you make the same appraisal from De-

fendant's Exhibit E?
A. Yes, you can, definitely.

The Court: Well, the Court is about to adjourn

until tomorrow; and Mrs. Buck, I wish you would

read back somewhere there where the Court in-

terposed, in effect, an objection, where Mr. Young

asked Mr. Thomas a question and I stated the ques-

tion had been answered.

(The record was read as follows).

"Q. Mr. Thomas, remember I did not mean to

include the teeth. I only meant the part of the ring

which surrounds the central opening, and from

which the teeth project.

"Would you say, on the rings which you installed

for Mr. Schmeiser, that the shape of those rings was

such that they were wider in the rim than thicker in

the rim?

"A. Yes.

"Q. Are you sure of that?"

The Court: No objection was mado bv any of
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the attorneys for the plaintiffs, and 1 don't want to

take too much ])art in it.

You may ask him that question, unless there is an

objection. [245]

Q. (By Mr. Young) : Are you sure that the

rims of the rings were wider than the thickness?

A. Yes, definitely.

Mr. Young: If you wish to close here, your

Honor, that is all right.

The Court: AVe will take a recess until tomor-

row morning at 10 o'clock.

Court is now^ adjourned until 10 o'clock tomorrow

morning.

(Whereupon an adjournment was taken until

10:00 o'clock a.m., Thursday, December 17,

1953.) [246]
* * *

The Court: You may proceed.

Mr. Young: I would like to offer, at this time,

pursuant to our stipulation yesterday, a copy of the

honorable discharge of Stanley Athol Bevins, from

the United States Navy. Let the record show that

this was Defendant's Exhibit D-7 at the time of the

taking of the deposition.

The Court: You are offering it?

Mr. Young: Offering the copy of the discharge

papers.

The Court: It may be received as Defendant's

Exhibit J.

(The document referred to was marked De-
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fendant's Exhibit J and was received in evi-

dence.)

Mr. Young : Mr. Thomas,

YEPPIE THOMAS
the defendant, having been previously duly sworn,

resumed the stand for further examination and

testified as follows

:

Direct Examination

(Continued)

By Mr. Young: [248]

Q. Yesterday, Mr. Thomas, I asked you about

Defendant's Exhibit C. Do you recall seeing that?

A. Yes.

Q. I ask you now, do you know where that photo-

graph came from?

A. Mr. Schmeiser gave it to me.

Q. Yesterday, also, I showed you Defendant's

Exhibits D and E. Mr. Thomas, I believe you said

that you took those two photographs?

A. Yes, sir, I did.

Q. At the time you took those photographs, did

you measure any parts of that machine?

A. Yes.

Q. Do you recall the size of the pipe ?

A. Yes.

Q. What was it? A. Ten inches.

Q. Do you recall that the rings were loose on

the pipe? A. Yes.

Q. Do you recall anything that would show that
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the frame had been lengthened? A. Yes.

Q. Would you point it out in the photograph ?

The Court: Do you want to see it, Mr. [249]

Naylor?

Hold it so Mr. Naylor can see.

The Witness: See the weld right across here

(indicating), and the same out here (indicating).

You can see it here (indicating).

The Court: Talk loudei', please.

The Witness: Here is a weld right across the

frame, showing where the frame had been

The Coui-t : What exhibit is it ?

The Witness : E.

Mr. Naylor: I woudev if tlic witness might ])ut a

mark where he says the weld appears, your Honor.

The Court : You may do so. Here is a red pencil.

Mr. Young: Will you mark the photograph with

a red ])en('il at the location of the weld.

(Witness marking on exhibit.)

Q. (By Mr. Young) : Have you done so?

A. You can't see it very clearly on a j^hotograph

of this sort. Ink will do a better jol).

(Witness marking on exhibit.)

The Witness: You cairt writ(> it very well. The

only thing you can do,—it is right hen* (indicating).

The Court: Well, T think you better make it

plainer than that. You can \)\\\: it in there, Mr.

Young.

y\r. Young: All right. [250]
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The Court : Suppose you do it now.

(Counsel marking on exhibit.)

The Court: What is that black mark there? Is

that a shadow of some kind?

The Witness : Yes, that is a shadow.

Q. (By Mr. Young) : Would you care to write

the word "weld" opposite the circled portion?

A. Yes.

(Witness marking on exhibit.)

The Court : What was the puri3ose of that weld ?

The Witness : To widen the frame, make a larger

roller, a wider roller, rather, from a smaller to a

wider.

The Court : When was this picture made % When
was the photograph taken?

The Witness: I took it in '50 or '51 some time.

The Court: Mr. Naylor, can you agree with Mr.

Young as to whether or not this picture would show

the rings as they now are ? Have you noticed it ?

Mr. Naylor: I have noticed that is the Chezick-

Norman machine, is it not ?

Mr. Young: Yes, sir.

Mr. Naylor : There is testimony to the effect that

the rings are now on the device as shown in those

photographs.

The Court: They would be the same as Exhibit

16, [251] wouldn't they? What is that number, the

ring itself?
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Mr. Young : 17.

The Court : 17.

Mr. Naylor: May I see that photogi'aph? I can

tell.

(After examining photograph) These are not the

same rings, your Honor. These are an earlier type

ring.

The Court : That is what I wanted to know.

Mr. Naylor: Yes, your Honor.

The Court: You may proceed.

Q. (By Mr. Young) : The two photographs you

have just examined show that the rings are loose on

the pipe? A. Yes.

Q. Do they show any end play between the

rings ? A. Yes.

Q. Mr. Thomas, T hand you Exhibits CJ and H.

Can you identify those photographs? A. Yes.

Q. What is shown in Exhibit G?
A. It shows this roller, and T have this roller in

my possession.

Q. What is shown in Exhibit H?
A
Q
A
Q
A
Q
A

Q
A

The same, the same roller.

Do you know where that roller is now?

Yes. [252]

Where is it?

In my place of business.

Where is that ?

Maple and 99 Highway, across the Southern

Pacific Railroad tracks.

When did you last see that roller?

T think it was ^londav of this week.
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Q. Do you know where that roller was originally

made ? A. Yes,

Q. Where? A. The Schmeiser plant.

Q. Who made if? A. I did.

Q. How do you know that you made it?

A. Because the pipe has thread on one side. I

argued that point at the time when I made this.

Q. Will you tell us how you know that the pipe

has a thread on one side ?

A. Well, after I located the roller I took a chisel

and hammer and knocked off the asphalt which had

lodged underneath the ring and the pipe, which I

found the threaded pipe that I had made originally

at the time I was employed at Schmeiser's.

The Court: Do those two photographs show the

same view of the machine ? [253]

The Witness: Yes. One is on the opposite side,

I am pretty sure. One this way (indicating), the

one on the other side.

The Court: Then they are not exactly the same

view? They are taken from opposite sides?

The Witness: No. No, I can see it is the same,

because, see, what we have done is taken this arm

and thrown it over. The view is the same, the

diagonals are the same of the tooth itself. If you

will notice here "E S" and ''E R," the only thing

that is different.

The Court: Wouldn't they appear on the other

side?

The Witness : Not if you went on the other side
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to take a picture. He generally had ' SSehmeiser

"

written on one side. Although it can be, at that.

No, it isn't, because I knocked the asphalt off on

one side. T didn't knock both sides off; that is why
I am pretty sure. Because the clearance would be

after the asphalt was knocked out from the pipe.

The Court: Mr. Young, will you look at this,

please %

Mr. Young: Yes, sir.

The Court: Mr. Naylor, do you want to look

at it?

(Counsel examine exhibit.)

The Court: T just want to know whether this is

the same view or whether it is taken from the op-

posite side.

Mr. Young: Your Honor, T believe that to be

from [254] the same side, because the lettering on

the individual rings appears in both photographs.

The Court : Wouldn't it appear on the other side,

if it were taken from the other side? Wouldn't it

appear if it were taken from the other side?

Mr. Naylor: May I check

The Court : Just a second. T.et me show you what

I am referring to. These (indicating) are the parts

of the machines that were put therc^ to keep the

rollers from slipping off, and this (indicating) ap-

pears to be entirely plain. Where this one (indicat-

ing) is, I don't know.

Mr. Young: T believe it is shielded m that view.

The Coui-t : It mav be.
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Mr. Naylor: It wouldn't be shielded if that

frame were over.

The Witness: When the arm is over, it shields

it here (indicatins^).

The Court : In any event, I just wanted to know
if the pictures were taken in the same position. It

is not important.

(Counsel examine exhibits.)

Mr. Naylor: I just called the attention of Mr.

Young-, your Honor, that Plaintiffs' Exhibit 17,

which is a sample of one of Plaintiffs' rings, shows

the marking ^'Schmeiser" on both sides of the [255]

rings.

Mr. Young: Then the answer to your question,

your Honor, is if the rings were marked on both

sides, that would appear whether they were taken

from one end or the other.

Q. Mr. Thomas, I hand you a photograph, which

is the same as Defendant's Exhibit D-12 in the

deposition, and ask you if you can identify that?

A. Yes.

Q. What does it show?

A. It shows a pulverizer.

Q. Can you relate it to Defendant's Exhibits

G and H? A. Yes. It is the identical.

Q. It is the same machine? A. Yes.

Q. Can you notice a thread on the pipe in the

photograph I just handed you?

The Court : Which photograph ? You handed him

two. didn't vou?
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Mr. Young: Defendant's Exhibit D-12 from the

depositions not yet offered in evidence.

The Court : AVliat is your answer, Mr. Thomas ?

Read the question.

(The pending question was read.)

The Witness: Yes.

Q. (By Mr. Young) : Would you circle the

thread with ink and write [256] "thread" op-

posite it ?

(Witness marking on exhibit.)

The Court: Let me see it, Mr. Thomas.

(Exhibit handed to the Court.)

The Court: Where does the thread show?

The Witness: Here (indicating). You see this

line beginning (indicating), a fine line.

The Court: Those are the threads?

The Witness: Yes. If you will notice, under the

shade you can also see lines going across. You can

notice—if you had a magnifying glass, it would

bring it right out; but I can see it, though, pretty

close, right along here (indicating).

The Court: Mr. Thomas, were these rings the

same as the ones that are now being made by the

Schmeiser Company?

The Witness: I don't know.

The Court: Has there been any testimony, Mr.

Young, as to the use of these rings, how long they

were used, and whether or not they were worn?

1
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Mr. Young: Your Honor, it is our contention

that this machine was the one which w^as suspended

under Adam Pretzer's caterpillar grader and used

at the airport before Mr. Bevins went into the

Service.

The Court : When was this picture made ?

The Witness: This w^as made somewhere in '50,

1950. [257]

The Court: Well, where is this machine now?

The Witness: I have it.

Q. (By Mr. Young): Who made that picture?

A. Who made it, or took it?

Q. Photographed it. A. I took the picture.

Q. Was it taken at the same time as the other

two ? A. Yes.

The Court: Did you take it that size, or was it

enlarged ?

The Witness : No, they enlarged it.

The Court: When you say "they," who do you

mean ?

The Witness : It was Photo Engineering on Van

Ness.

Mr. Young: I offer in evidence the photograph

which was formerly Defendant's Exhibit D-12 in

the depositions, and upon which the witness has

drawn a line.

The Court: It may be received as Defendant's

Exhibit K. Let it be marked Defendant's Exhibit K.

(The photograph referred to was marked De-

fendant's Exhibit K and was received in evi-

dence.)
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Q. (By Mr, Young) : Mr. Thomas, you have

said that you remembered making a roller like that,

or making that roller; am I right ?

A. Yes. [258]

Q. Do you know when you made that roller?

A. When I was employed at Schmeiser's plant.

Q. When you say you made the roller, what part

of it did you make? A. All of it.

Q. What did you do to make the roller?

A. Sehmeiser came to me and said, *'We have

to have"

Q. No, what did you do to make the roller?

A. I welded—well, I built it.

Q. Did you perform welding? A. All of it.

Q. Did you assemble the rings? A. Yes.

Q. On the roller? A. Yes.

Q. Did you provide bearings? A. Yes.

Q. How do you happen to recall the thread?

A. At the time when I was going to build this

roller, I argued that point, because T told him it

just wasn't fair to build the roller with a thread

on one end and give it to the city as a new unit. He
said th(\v wouldn't notice it.

Q. Was th(> price not new? A. No. [259]

Q. How do you know?

A. Because it was used, and cut.

Q. Did the device you built at that time hav(>

rings which were loose on the pipe? A. Yes.

Q. How loose?

A. Just as you see on the implement on the pic-

ture.

Q. How loose would you say?

i
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A. An inch and three-quarters, two inches.

Q. About what sized pipe is in the machine

show^n in Defendant's Exhibit K?
A. Fourteen inside diameter, inches.

Q. And outside diameter?

A. Approximately 15.

Q. Have you measured it? A. Yes.

Q. Have you measured the rings ?

A. Yes.

Q. How large are they, approximately, in size?

A. Approximately 17.

Q. Does the device have end play between the

rings ? A. Yes.

Q. As shown in the photograph ? A. Yes.

Mr. Naylor : May I hear the last question ? [260]

(The record was read.)

Mr. Naylor: What device are we talking about,

Mr. Young, the device shown in the picture or the

device Mr. Thomas is purported to have built ?

Mr. Young: I believe the question was the device

shown in the photograph. That is what I intended

to ask.

The Court : Mrs. Buck, read the last four or five

questions and answers.

(The record was read as requested.)

Q. (By Mr. Young) : I call your attention to a

layer of something which appears in the photograph

to cover the central j^ipe.

Do you see what I mean ?

Mr. Naylor: May I approach and observe this,

your Honor ?
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The Court: Yes.

The Witness : Yes.

Q. (By Mr. Young) : Can you tell me what

it is?

A. The layer I am thinking of, it is asphalt, oil.

Q. Does the machine in your yard now have a

layer of asphalt covering the central pipe?

A. Yes.

Q. Was it only on breaking off this layer of

asphalt that you discovered the thread? [261]

A. Yes.

Q. How did you obtain the machine which you

now have in your yard, and which you testified is

shown in Exhibit K?
A. I went snooping around, I guess.

Q. Explain where you got the machine.

A. Well, the city maintenance yard.

Q. In Fresno? A. Yes.

Q. At what address?

A. 1529, I think it was.

Q. Eldorado? A. Yes.

Q. Will you tell me where that unit was when

you first saw it in the yard?

A. Tn the junk pile.

Q. Did you make arrangements with the city so

that you could get it? A. At the time, no.

Q. Well, how did you get the machine from the

city? Did you buy it?

A. I gave them rings in place of it.

Q. Do you recall the name of the man to whom
vou gave the rings? A. Mahon.
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Q. Who loaded the roller unit at the city [262]

yard?

A. There were two city employees there, and
myself.

Q. Who drove the roller unit from the city yard ?

A. I did.

Q. Did you have a truck?

A. I had a pick-up.

Q. Where did you take it?

A. To my place.

Q. Is it still there? A. Yes.

Mr. Young : That is all.

Cross-Examination

By Mr. Naylor:

Q. Mr. Thomas, what products was Mr. Schmei-

ser building when you first went to work for him?

A. I don't know at the time.

Q. You don't know at the time ?

A. We didn't discuss what he was building.

Q. What was he making and selling?

A. He had lugs there when I got there.

Q. By "lugs," what do you mean? Will you

explain that term to the Court, please?

A. Tractor lugs, which the old Fordson tractor

had on for traction in the rear of its wheels.

Q. That was for spindle traction on the tractor,

was it not? [263] A. Yes.

Q. When you first went to work for Mr. Schmei-

ser, did you have anything to do with the work on

these tractor lugs ?
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A. Building rims that the lugs bolted on
;
yes,

I did.

Q. You did? A. Yes.

Q. Now, with what other products was Mr.

Schmeiser's business concerned when you first went

to work for him, other than these tractor lugs ?

A. That is all.

Q. That is all ?

A. To the best of my knowledge.

Q. Was there any repair work being done in

Mr. Schmeiser's place of business when you first

went to work for him? A. No.

Q. No repair work ? A. No repair work.

Q. Did you ever see, in the first month of your

employment by Mr. Schmeiser, anything being

worked on other than the tractor lugs?

A. No.

Q. You did not? A. No. [264]

Q. The answer was "no."

r would like to direct your attention to your depo-

sition, given on June 19th, 1952 ; and will you kindly

turn to page 62 thereof.

The Court : What is the date of that deposition ?

Mr. Naylor: June 19, 1952, your Honor.

Q. I would Hk'e to direct your attention particu-

larly, Mr. Thomas, to the question commencing in

line 19. Do yon recall being asked by me the follow-

ing questions

:

"Q. Now, when you worked for IVfr. Schmei-

ser, just what did you do?"
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And your answer, occurring in line 20

:

^'A. We built"

And then there is an interruption by a question,

occurring in line 21 :

^'Q. No. I am speaking of you, personally."

And the answer occurrins,- at line 22

:

'^A. The time I went to work? We worked

—

I worked on a bermuda grass eradicator."

Do you recall being asked those questions and giv-

ing those answers ? A. Yes.

Q. What was the bermuda grass eradicator?

A. That was after the lugs.

Q. After the lugs? [265]

A. After the lug wheels that we made.

Q. How much after?

A. It is so long, I don't know.

Q. In the early days of your employment by

Mr. Schmeiser, did you build one tractor lug, or

more than one ? A. Tractor lug ?

Q. Tractor lug device.

A. Wheels. Several.

The Court: What is a lug?

The Witness : A lug is the spike that is bolted on

to the rim to give traction alongside of a tire on

The Court: Do you show it in one of these pic-

tures ?

Q. (By Mr. Naylor) : Do you have a picture

of it? A. Yes.
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Q. Will you produce it, please?

("Witness secures document, and hands to the

Court.)

The Court: Will you look at this, Mr. Naylor?

Mr. Xaylor: Yes. T haven't seen it yet, your

Honor.

The Witness: This (indicating) is the wheel that

we built. It comes in various offsets.

Q. (By Mr. Naylor) : When you say ''we" you

mean Mr, Schmeiser, do you not? A. And I.

Q. You, as an employee? [266]

A. Yes. And these lus^s that he manufactured

—

rather, he had them foundry cast—we bolted onto

this rim.

The Court : Let me see the picture.

Mr. Naylor: Will you let the Court see it,

please ?

(Photop^raph handed to the Court.)

The Court: Where are the lugs?

The Witness: These (indicating) are the lugs.

They are bolted on to the rim itself. This (indicat-

ing) is part of the rim, and this (indicating) is the

rim that bolts to the w'heel hub, and these (indicat-

ing) are w'elded to the outside rim where the lugs

are bolted to.

The Court: What was the purpose of the lug?

The Witness: We set them on the side of the

Ford tractor like this (indicating) and when they

went through the soft ground or mud they would
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turn them this way (indicating), up, and it would

give them a little more traction.

If they didn't use it, they would turn it this way
(indicating).

The Court: It is not the same kind of lug you

refer to in your other testimony, that was placed at

the end to keep the rings from coming off?

The Witness: No; no.

Q. (By Mr. Naylor) : Can you remove from the

book that you have produced the pictures which

show^ the auxiliary traction device for [267] tractor

wheels'? I see there are four such pictures.

A. Do you want me to pick one out ?

Q. Yes. Can you remove those four?

A. Yes. Have you a knife where I could

Mr. Naylor : Yes, indeed.

(Witness removes photographs from book.)

The Court : He has them removed now.

When did you take those pictures, Mr. Thomas?

The Witness: Schmeiser took those pictures.

The Court : How^ did you get them ?

The Witness: He gave them to me.

The Court : When did he give them to you ?

The Witness: At the time employed.

Mr. Naylor: For the purpose of illumination in

the record, we would like to offer this series of four

as a collective exhibit, Plaintiffs' next, your Honor,

if we may.

The Court: I think the next number would be

18, wouldn't it?
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The Clerk : 19 is the next number.

The Court: Let them be received in evidence as

Phiintiffs' Exhibit No. 19. They may be marked

as one exhibit.

(The pictures, referred to were marked, as

one exhibit, Plaintiffs' Exhibit No. 19 and were

received in evidence.) [268]

The Court: You may proceed.

Q. (By Mr. Naylor) : What is your recollection

of the first roller unit that was made by Mi'. Schmei-

sor ai'tei' you went to work for him?

A. The v/ork on a vSmooth-an-Roll.

Q. Smoothino roll ?

A. Smooth-an-Roll.

Q. Would you describe that device to the Court,

please ?

A. It is 16-inch i)ipe with model A s])indles on

each end, and the frame around bolted to the spin-

dles, and two sections being pulled behind with arms

on the leader section.

Q. In tandem'? A. Yes.

Q. And were these rollers smooth, or otherwise?

A. Yes.

Q. Which was it? A. Smooth.

Q. And what was the purpose of the ])articular

roller, Mr. Thomas?

A. That was to be used in orchards.

Q. It was s])ecifically for use in almond orchards,

Av;w it not? A. Yes.

I
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Q. And it was built by Mr. Schmeiser for [269]

whom ?

A. I think he mentioned at the time for Jarman
ranch, or something like that.

Q. Wasn't it a Mr. Munier?

A. It could be.

Q. Of Fig Garden?

A. It could be. I remember him saying it was

women who owned the land he was making this for.

Q. The purpose of this Smooth-an-Roll, as you

call it, was what ? What did it do to the land ?

A. Just before picking the almonds, or walnuts,

or prunes, whatever they would have, they would

run it over the land to make it a little more com-

fortable for the employee to walk on, and save

time.

Q. And so that the harvest would be a little more

visible, is that right?

A. I don't know about that.

Q. Did you work on that particular machine?

A. Yes.

Q. And you worked on it under Mr. Schmeiser 's

direction, did you not?

A. Yes, I was employed.

Q. And when did you work on this particular

machine? A. At the time employed.

Q. Well, in what month?

A. I don't know. [270]

Q. In what year was it?

A. I can't exactly give you the right month, but

it was between—at the time employed.

The Court : What vear was it ?
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The Witness: About '40.

Q. (By Mr. Naylor) : 1940?

A. Yes. I am not exact on that.

Q. Now, this Smooth-an-Roll was manufactured

in Mr. Schmeiser 's place, was it not, in Fresno?

A. Yes.

Q. And tliat was in the alley off Stanislaus

Street in Fresno, was it not?

A. At the alley, did you say?

Q. What was the address? That is what I am
asking.

A. It was on Stanislaus; I think it was 1824.

Q. And there was an entranceway to Mr.

Schmeiser 's plant from that alley; is that correct?

A. Yes.

Q. Now, did you work on this machine all alone?

A. Yes.

Q. Under Mr. Schmeiser 's direction?

A. I was employed.

The Court: Just answer the question "Yes" or

"No." Did you? [271]

The Witness : Yes.

Q. (By Mr. Naylor) : Did you have any help on

that particular machine?

A. How do you mean? Employees or just super-

vising the job?

Q. Employees. A. No.

Q. There were no other employees

A. No.

Q. at that time? A. No.

Q. And you think this was in 1940; is that a

correct answer ? A. Yes.

I
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Q. And now was this Smooth-an-RoU that you

are speaking of, was that made in Mr. Schmeiser's

phice before he commenced any work on pulver-

izers? A. I am not sure there.

Q. You are not sure?

A. No. It has been pretty long.

Q. Will you examine your deposition, taken on

June 19, 1952, commencing at page 71, and I will

direct your attention

The Court : Mrs. Buck, read the last question.

(The record was read.) [272]

Q. (By Mr. Naylor) : I direct your attention,

Mr. Thomas, specifically to page 71 of your deposi-

tion of June 19, 1952, the question commencing in

line 20 thereof. Do you recall being asked the fol-

lowing question by me:

"Q. Will you tell us, if you can, when Mr.

Schmeiser made and delivered to anyone the

first pulverizer?"

Do you remember being asked that question ?

A. Yes.

Q. And your answer occurs, does it not, in line

22, as follows: "The first one?" which was in the

form of a question; is that correct? A. Yes.

Q. And then being asked the next question, in

line 23: "The first one." And your answer, com-

mencing in that same line

:

"The very first one, I think it was not a pul-

verizer. The very first one was a smooth roller.
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He called it a smooth roller. It was in sections.

And each i)art was a drawn-out affair. There

was a 16-inch pipe filled with water. Three sec-

tions."

A. Yes.

Q. And that is the end of pap^e 71 of the deposi-

tion. Then on 72, the following question was [273]

asked

:

''Q. When you say smooth roller, do you

mean external surface?"

And your answer occurring on line 2:

"A. No teeth."

Tn line 3, the following question

:

"Q. External surface of the roller was

smooth"? A. Yes."

Line 4

:

"Q. Just like a drum?

*'A. It was a drum."

Line 5:

"Q. It was a hollow drum?

"A. Yes, seemingly."

Line 6:

"Q. Ada])ted to be filled with water?

"A. Yes."

Is that a correct statement of your testimony?

A. Yes.

Q. A]id then there follows a specific description

of that machine; is that correct? A. Yes.

Q. Now, will you tell us, Mr. Thomas, did this
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smooth roller that you were identifying at those

pages, of your deposition, come before the tirst pul-

verizer in Mr. Schmeiser's business, or not? [274]

A. It is just like I stated in the deposition. I

think it was the first one.

Q. You think it was first *?

A. I think it was.

Q. And that came before a pulverizer or a roller

Avith teeth ?

A. I am not exactly sure. I said ''I think" at

the time. I am trying to remember if it was or not.

It could have been.

Q. You have no reason to dispute the deposition

testimony in that regard, do you? A. No.

Q. Now, when was it, as you now recall it, that

Mr. Schmeiser first directed his attention to the

production of a pulverizer having teeth of any kind ?

A. He told me
The Court: No, just answer. The question calls

for the time.

The Witness : At the time when I was employed.

Q. (By Mr. Naylor) : That is right, sir. After

you first went to work for Mr. Schmeiser, can you

tell us the time when Mr. Schmeiser first com-

menced, in his shop, any work on a pulverizer with

teeth ?

A. About 1940 ; 1940 some time, or maybe a [275]

little earlier.

Q. Some time in 1940?

A. '39 or '40; the latter part of '39.

Q. By '^ latter part," what do you mean specifi-

callv? A. September.
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Q. Soptembov? A. Yes.

Q. And yon were working there in September?

A. Yes.

Q. And it was in September that you first ob-

served a pulverizer being worked on that had teeth ?

A. No. We didn't work on a pulverizer then.

Q. Maybe T misunderstood your testimony. What
I am trying to fix, Mr. Thomas, is the time after you

went to work for Mr. Schmeiser when you person-

ally first observed work being done in Mr. Schmei-

ser 's shop on a pulverizer that had teeth.

A. I done the job.

The Court: No, when was the time when you

first observed it, no matter w^ho did it.

The Witness : '40, '41, maybe earlier. It has been

so long I can't

The Court: What is the answer, Mrs. Buck?

(The answer w'as read.)

The Court: Have you finished your [276] an-

swer ?

Q. (By Mr. Naylor) : It could be '40, it could

be '41 A. Yes.

Q. and it could be earlier? A. Yes.

Q. That is your testimony? A. Yes.

Q. And when you first went to work for Mr.

Schmeiser, were you a full-time employee, or a

part-time employee?

A. To tlic ))est of my knowledge, T was a full-

time employee.

Q. You were a full-time employee?
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A. To the best of my knowledge, yes.

Q. Am I correct in understanding that when you
went to work for Mr. Schmeiser there were no other

employees in the plant ?

A. Not at the time when I was employed.

The Court: Well, when you first went to work
there,

The Witness : No.

The Court: there were no other employees?

The Witness: No.

Q. (By Mr. Naylor) : Well, what did you do,

walk into an empty shop the first day you reported?

A. No. Mr. Schmeiser had told our instructor

at JG [277] that he wanted a welder of some kind.

Q. And you answered that call ?

A. Mr. James E. Weldon asked me to report to

Mr. Schmeiser 's place of business; and that is the

way it started.

The Court: Who was your instructor? Mr.

Weldon ?

The Witness: James E. Weldon.

Q. (By Mr. Naylor) : How^ long was it after

you first went to work for Mr. Schmeiser that any-

body else was hired in the plant?

A. That I don't know.

Q. You don't know? A. No.

Q. Do you recall the name of the first employee

who came after you went to work for him?

A. It was, I think, a young man named Steer.

I am not sure.

Q. Do you know how to spell his name ?
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A. T think it was spelled S-t-e-e-r.

Q. Steer?

A. I think so, something like that,

Q. And do you know his first name?

A. No, I can't remember.

Q. Now, did he come as a full-time employee, or

as a part-time employee?

A. T think part-time. [278]

Q. Part-time? A. Yes.

Q. Now, who was the next employee to come into

the phint?

A. 1 think it was Jsner, Ed Isner.

Q. Ed Isner? A. Yes.

Q. Did he come as a full-time or a part-time

employee ?

A. I think he came as a full-time.

Q. Now, I would like to ask you if you remember

a person named Bob Shanenian, spelled S-h-a-n-e-

n-i-a-n ? A. Yes.

Q. You recall him as an employee of Mr.

Schmeiser's? A. Yes.

Q. And he came after you did ? A. Yes.

Q. And was he a full-time or a part-time em-

ployee ?

A. I think he worked a couple of weeks, and

then he was laid off.

Q. Now, you have testified here this morning,

Mr. Thomas, that you built the machine which was

delivered to the City of Fresno; is that correct?

A. Yes.

J
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The Court : I think the Court will take a recess

at this time. [279]

(Short recess taken.)

Q. (By Mr. Naylor) : Just before recess, Mr.

Thomas, I was asking about city machine; but, be-

fore pursuing that further, I would like to ask you

concerning the smooth roller.

Is it your recollection that that smooth roller was

made at the Schmeiser plant and delivered in rela-

lation to a particular almond season ? A. No.

Q. No? A. No.

Q. Will you examine your deposition, taken on

June 19, 1952, at page 73,

The Court: Mr. Naylor, may I suggest if there

are not too many questions to be asked him referring

to his testimony, that you read two or three ques-

tions together, and then ask him if those questions

were asked and those answers were given.

Mr. Naylor: Thank you, your Honor. I will be

happy to do that.

The Court: I think it will save a little time, in-

stead of taking each question separately.

Mr. Naylor: I will be very happy to do that.

Q. Directing your attention to page 73, and I

would like to read the following, commencing at linn

11 : [280]

''Q. Do you have any way at your command

by which we can fix the date for the completion

of this smooth roller ?
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**A. I would say in '49, sometime, maybe."

And then Mr. Young interposed a remark.

"Yeppie, I believe you are still saying '49.

"A. 1939, rather. About July, August, be-

cause August or July, 1939, is where the

almonds were—where they picked them up

on it."

Then I asked a question in line 18:

''Q. 1 take it from what you said that this

is for the conditioning of tlie soil ])etween the

almond trees? A. Before picking.

"Q. Before picking or harxesting^

''A. Right. Exactly."

Do you recall being asked those questions and giving

those answers? A. Yes, I do.

Q. Now, do you have any i)resent reason for

doubting the accuracy of that testimony?

A. No.

Q. Now, coming back to the city machine, the

City of Fresno machine, it is my understanding that

you built, you personally, built that machine ; is that

correct? [281] A. Yes.

Q. That machine went to the city on an experi-

mental basis, did it not?

A. I think so, yes.

Q. Are you sure? A. No.

Q. It was your understanding, was it not, that it

went to th(* city on an experimental basis?
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A. Yes.

Q. The city was to use it, was it not, on its work,

street maintenance work, to determine whether it

was a suitable device in the form in which delivered,

for those purposes; is that correct '? A. Yes.

Q. Were you still working for Mr. Schmeiser

when that machine came back for reworking?

A. I don't know.

Q. You don't know?

A. I don't remember, no.

Q. Did you ever see the City of Fresno machine

returned to Mr. Schmeiser 's plant after it was once

delivered to the city ? A. No.

Q. You did not? A. No. [282]

Q. And your employment by Mr. Schmeiser ter-

minated in December, 1941? A. Yes.

Q. At the end of December? A. Yes.

Q. So it is your recollection that you did not see

the City of Fresno machine after it had been worked

on by you and then delivered to the city, and up to

the time of your termination of employment?

A. Yes.

Q. Is that correct ? A. Yes.

Q. Now, after you left Mr. Schmeiser 's employ-

ment, you went to work in Mare Island Navy Yard

;

is that correct? A. Yes.

Q. And did you take up your employment in the

Navy Yard immediately after leaving Mr. Schmei-

ser ? A. Yes, it was pretty close.

Q. Within a matter of days? A. Yes.

Q. A? I understand, you remained there until
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the year 1945? A. Yes.

Q. Now, did you personally see the City of

Fresno machine at any time while you were working

at Mare Island [283] Navy Yard? A. No.

Q. You do not know, then, of your own knowl-

edge, whether the machine, the City of Fresno ma-

chine, was ever reworked, or worked on, by Mr.

Sclimeiser or anybody else A. No.

Q. during the entire time that you were em-

ployed at Mare Island Navy Yard ; is that correct ?

A. Yes.

Q. Now, after you terminated your employment

at Mare Island Navy Yard, how^ long was it before

you first saw the City of Fresno machine ?

A. When I picked it up.

Q. When you picked it up? A. Yes.

Q. And that was when?

A. Somewhere in '50, 1 guess, '51.

Q. '51? A. Yes.

Q. And that was after Mr. Schmeiser's death?

The Court : And that was over on the lot

The Witness : 1527 or -29 Divisadero.

The Court: Divisadero Street?

The Witness: No. What is the name of that

street ?

The Court: That wasn't Divisadero? [284]

The Witness : No, it is not. It is

The Court : Well, it was over on the city lot ?

The Witness : Yes, it was.

The Court : In the junk pile ?

The Witness : Yes.
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Q. (By Mr. Naylor) : And it is your recollec-

tion that you picked the machine up in 1951?

A. Yes.

Q. And that was after Mr. Schmeiser died ?

A. I am not sure when he passed away.

Q. I see. Now, when you first observed the City

of Fresno machine, when you went to pick it up, it

was a different machine than the machine that you

had originally w^orked on, was it not ?

A. The frame—there was really no frame to it.

Q. It had been worked on?

A. The frame had, yes.

Q. And there were other things that had been

worked on? A. No.

Q. Your answer is "no." Nothing but the frame

had been worked on?

A. Probably the bearings that hooked to the

frame.

Q. Probably the bearings? A. Yes. [285]

Q. What about the rings? A. Well,

The Court: I can't hear you.

What is the answer?

The Witness: What is the question? I didn't

quite

The Court : Read the question.

Q. (By Mr. Naylor): What about the rings?

Have they been worked on?

A. No. They were wore down quite a bit.

Q. Were they the same rings that you put on

this device ? A. They seemed to be.

Q. Thev seemed to be; hw\ they could have been
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changed? A. T wasn't there.

Q. You weren't there? A. No.

Q. And yon would liave no positive personal

knowledge that they had not been changed in the

interim between Mr. Schmeiser's original delivery

of that machine and when you picked it up from

the junk pile? A. No.

Q. There was another point of difference, was

there not, in the fact that there was a shaft which

had been extended through the machine ?

A. Yes. [286]

Q. That hadn't been on the machine at the time

of Mr. Schmeiser's original manufacture and de-

livery to the city? A. No.

Q. That is true? A. Yes.

Q. Now, you mentioned a pipe with threads on

it. Was pipe plentiful in 1940, new pipe, I mean?

A. Well, yes and no.

Q. It wasn't free on the open market, was it,

in 1940?

A. It was, but various sizes were not available.

Q. Various sizes were not available.

Now, was it Mr. Schmeiser's practice, when you

first went to work for him, to buy what he could in

the way of available material? A. Yes.

Q. Whether new or used? A. Yes.

Q. Now, just so there will be no misunderstand-

ing, I would like to recap with you the points of

difference* between the city machine, as you recall

working on it at the time of its oiiginal delivery,

and the time wlien you observed it in the junk })ile
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at the city yard in 1951, when you picked it up.

First, the bearings had been worked on; is that

right? [287] A. Yes.

Q. And by whom you do not know of your own
knowledge ? A. Well, we do.

Q. Were you there? A. No.

Q. And the frame had been worked over?

A. Yes.

Q. By "worked over," I mean changed?

A. Yes.

Q. And the rings could have been changed, too?

A. That I don't know.

Q. You do not know? A. No.

Q. Well, were they brand new rings on the ma-

chine when you saw it at the junk pile, or were

they worn?

A. They were worn down to the rim, just about.

Q. And you would have no knowledge, would

you, Mr. Thomas, concerning how many rings had

been replaced on that apparatus while you were at

Mare Island and then up to 1951, when you first saw

the machine again in the junk pile?

A. Well, all the rings are the same, the old-

fashioned rings that Schmeiser made.

Q. Well, you are talking about style now, aren't

you? A. Yes.

Q. You are not talking about the age of the

actual [288] rings? A. Both.

Q. Both ? A. They were worn down.

The Court: Read the question, Mrs. Buck, and

answer the question.
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(The question was read as follows: "And
you would have no knowledge, would you, Mr.

Thomas, concerning how many rings had been

replaced on that ap]:)aratus while you were at

Mare Island and then up to 1951, when you

first saw the machine again in the junk pile?")

The Court: That is a compound question. Ask

one question at a time.

Mr. Naylor: I will break it down, your Honor.

Q. You testified that the rings appeared to be

worn, on the city machine, when 3^ou saw it at the

junk pile? A. They were worn.

Q. That is what I said. They were worn?

A. Yes.

Q. Were some worn more than others?

A. No.

Q. No. You have no way, have you, of posi-

tively asserting that there had been no replacement

of any rings on the apparatus, between the time that

you left Mr. Schmeiser 's [289] employment and the

time you saw the device in 1951, have 3"ou?

A. No.

Q. Tt is a fact, is it not, that each and every ring

that was on that apparatus at the time Mr. Schmei-

ser made it and delivered it to the city could have

been re])laced in the lifetime of the machine?

A. That I don't know.

Q. Tt is possible, isn't it?

The Coui't: You don't need to argue with \\\v

witness.

Q. (By Mr. Naylor): T would like to direct

1
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your attention again to your deposition, this time at

page 80, commencing in line 6 and continuing to line

19 of that page, and I will read the questions and

answers and will appreciate it if you will state

whether or not you were asked those questions and

gave those answers. Line 6

:

"Q. Just a minute. Let us enumerate the

differences, if you will, please. The rings are

different ?

''A. That I cannot say. It may be the same

rings.

"Q. Didn't you say the rings had been re-

placed?

''A. Maybe, maybe not, but it is—the frame

is not the same.

"Q. What leads you to believe that they

may have been replaced"? [290]

"A. Just the reason they look like they are

a little straighter, because I think in 1942 we

made a change in those rings, straightened

them out a little from like they are in that first

picture.

"Q. So you have reason to believe that the

rings are different, haven't you?

"A. Yes. The curvature of the rings."

Is that a correct statement of the questions that

were asked and the answers you gave on June 19,

1952? A. Yes.
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Q. You have no present reason to question that

testimony, have you ? A. No.

Q. You were present, were you not, when Mr.

Adam Protzer testified here in open court yester-

day ? A. Yes.

Q. And you heard Mr. Pretzer testify that the

machine was worked on in the years 1942-44?

A. Yes.

Q. You have no knowledge to the contrary, have

you ? A. No.

Q. And it is entirely possible that that machine

was reworked, as Mr. Pretzer testified?

A. Yes.

Q. Now, when you picked up the City of Fresno

machine, [291] did you make any inquiry of the

City of Fresno as to wlien they had boon invoiced

for that machine? A. Yes.

Q. Did you obtain a copy of the original Schmei-

ser invoice? A. Yes, I think wo did,

Q. Do you have it here in court with you?

A. a photostatic copy of it.

Q. Do you have it hero in court with you?

A. I haven't.

Q. Do you or your counsel have it?

]\Ir. Young: I think it is in his deposition, sir.

Mr. Naylor: That is a photostatic copy. I am
inquiring as to the original.

Mr. Young : I thought tliat was what he had ob-

tained from the city, counsel. I don't believe ho got

the original.

The Witness: The original is at the citv.
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Q. (By Mr. Naylor) : I will show you, Mr.

Thomas, a sheet which has appended to it two photo-

static copies, and at the foot of which the marking

appears "Exhibit A" and I think it was Exhibit A
on the defendant's interrogatories to the plaintiff in

this action. It also bears the additional mark '

' Defts

D-8" on the June 19, 1952, depositions.

I would like to ask you if that is a duplicate [292]

photostatic copy of the original Schmeiser invoice

to the City of Fresno, which you procured?

A. Yes.

Mr. Naylor: If the Court please, may that be

detached and offered as Plaintiffs' next.

The Court: It has not been presented yet, any

of it?

Mr. Naylor: No. The picture at the foot has

been presented as a different exhibit. That is my
reason for wanting it detached.

The Court : You may offer it as you please.

Mr. Naylor : Thank you. We will offer the T. G.

Schmeiser invoice of September 26, 1944, as Plain-

tiffs' next in order.

The Clerk: 20 will be the next number.

The Court: Let it be received as Plaintiffs' Ex-

hibit No. 20.

(The invoice referred to was marked Plain-

tiffs' Exhibit No. 20 and was received in evi-

dence.)

Q. (By Mr. Naylor) : Mr. Thomas, following

the delivery of the experimental machine to the

City of Fresno, what is your best recollection as to
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the date of completion and delivery by Mr. Schmei-

ser of a toothed roller unit to anybody else?

The Court : Do you understand the question, Mr.

Thomas ?

The Witness: The first roller that was made

and [293] ship])ed there complete?

The Court: Read the question, Mrs. "Buck.

(The ])endin^- (juestion was road.)

The Witness: At the time employed, from

'39, '40.

Q. (By Mr. Naylor) : And into '41?

A. No, probably not.

Q. The first machines that were manufactured

and delivered by Mr. Schmeiser, of the toothed rin^'

type, had rin^s on the draft tube or cylinder in a

fairly snug relationship, did they not?

A. Yes.

Q. What was the nature of the clearance in

those earliest machines? A. Quarter inch.

Q. Quarter inch? A. Yes.

Q. And we are talking now about the differential

in the dimensions between the o.d. and the i.d. of the

ring: is that correct? A. Yes.

Q. And "o.d." means outside diameter of the

pipe or tube? A. Yes.

Q. And "i.d." means the inside diameter of the

ring? [294] A. Yes.

Q. And the clearance was on the order of a

quarter of an inch? A. Or lialf, niayb(\

Q. Or half. Now, do you recall building or work-

ing on machines of that character? A. Yes.
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Q. In Mr. Schmeiser's plant? A. Yes.

Q. Between the time of your employment and
the time you left in December, 1941

A. Yes.

Q. is that correct? A. Yes.

Q. That order of clearance between the rings

and the draft cylinder pipe was to render them

friction free, was it not?

A. Well, it was—we had to have that much clear-

ance in order to put the rings on.

Q. Well, it served a dual purpose, then, in other

words, to get the ring on? A. Yes.

Q. And it was also to permit the rings to turn

in relation to the draft cylinder itself; isn't that a

fact? A. That I don't know. [295]

Q. Now, do you know the date of the manufac-

ture and delivery of the first toothed ring roller

unit by Mr. Schmeiser in which the rings had this

quarter to a half inch clearance in relation to the

draft tube cylinder?

A. The date I don't know.

Q. Do you know to whom the first such machine

was sold? A. I think it w^as Martin Irrigary.

Q. You think it was Martin Irigaray?

A. Maybe not.

Q. The rings on the Irigaray machine were clear

of the pipe by a quarter to a half inch?

A. Yes.

Q. Now, in the ordinary course of the use of

such a machine as that, is there any wear on the

inside diameter of the ring, the inside surface of the
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rins:? A. No.

Q. There is not? A. No.

Q. Does dirt enter that space?

A. Sometimes it packs solid.

Q. And sometimes it nms free; isn't that a fact?

A. Yes.

Q. As in the case of sand? A. Yes. [296]

Q. Or sandy soil ? A. Yes.

Q. Now, isn't it a fact that the rings would

wear? A. No.

Q. Tt does not wear? A. No.

Q. There is no wear or reduction of material

on the inside of the rinc^ in the normal use of that

machine? A. No.

Q. Where does the ring wear, if at all?

A. On the outside, or the side play, sides of the

rings, because cast iron against cast iron is wear.

Where the cast iron hits the ground, there is wear.

But whereas mild steel against cast iron, there is no

wear.

Q. Does the draft tube or pipe ever become

coated with material? A. Sand.

Q. What about asphalt? A. Yes.

Q. And would there be any wear if the tube were

coated with a material such as sand or asphalt?

A. If they would roll, yes; but if they were—if

everything would roll together, there would be no

wear.

Q. And if everything didn't roll, there would bo

wear; is that true? [297]

A. If the l^earings were froze, it would, in the
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matter of minutes, grind that sand right out of

there, so you wouldn't have any more.

Q. Mr. Thomas, I would like to show you a

photostatic copy which was marked Exhibit B on

the defendant's interrogatories propounded to the

plaintiffs.

Do you recall that particular copy?

A. Yes.

Q. What does it show?

A. It is Schmeiser literature.

Q. It is a piece of Schmeiser literature?

A. Yes.

Q. And what kind of a machine is illustrated

and described in that particular piece of literature ?

A. Pulverizers.

Q. Is that a machine that has the tight rings

or relatively tight rings of the character you were

speaking about? A. Yes.

Q. And is that an illustration of a machine of

the type that was sold to Mr. Irigaray?

A. The bottom picture to your left is the one.

Q. That is an assembly picture, is it not?

A. Yes.

Q. That is the one (indicating) ? [298]

A. Yes.

Q. And the rings in the machine illustrated in

the lower left-hand corner—is it the left-hand

corner ? A. Yes.

Q. of Defendant's B on the defendant's in-

terrogatories to the plaintiffs, had rings that had a

clearance of a quarter to a half inch ? A. Yes.
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Q. In relation to the draft tube or pipe?

A. Yes.

Q. Is that correct? A. Yes.

Mr. Naylor: This, I think, is already in, but it

has never been marked. Your Honor may recall

that, at the conclusion of the plaintiffs' case, we

offered the interrogatory exhibits. Would it not be

best

The ^'ourt: I don't recall. Do you want to in-

troduce it now?

Mr. Naylor: I think it should be, your Honor.

The Court: Let it bo received in evidence and

marked Plaintiffs' Exhibit Xo. 21.

Mr. Naylor: May we have an miderstanding,

this being our file copy, that we may substitute a

photostatic copy for that, your Honor?

The Court : If necessary, there is one in the [299]

Court's file.

Mr. Naylor: Or will the Court withdraw the

ones from the interrogatories and mark that one as

an exhibit?

The Court: Let me see this one. You take it out.

Mr. Eiland.

(Document handed to the Court.)

The Court: Let ine see the one n'ou liavo tliore.

(Document handed to the Court.)

The Court: It may be marked as Plaintiffs' Ex-

hibit 21.

(The document referred to was marked
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Plaintiffs' Exhibit No. 21 and was received in

evidence.)

The Court : Mr. Thomas, do you know when this

advertising was printed?

The Witness : No. After some time, he was manu-
facturing these rollers, and then he came out with

the literature.

The Court: You don't know the date?

The Witness: No.

The Court: This marking here, Mr. Naylor

Mr. Naylor: I was coming to that, your Honor.

The Court : It is not part of the exhibit ?

Mr. Naylor: It will be.

The Court : Well, you may proceed. Do you want

this back?

Mr. Naylor : No. I would like the witness to have

it, your Honor. Thank you. [300]

Q. Mr. Thomas, I direct your attention to cer-

tain marking which is incorporated in the exhibit,

Plaintilfs' 21, opposite certain of the text, w^hich

has the caption, "Schmeiser Till an' Pak"
The Court: Just read the part marked, if you

want to.

Q. (By Mr. Naylor) : There is a circle around

the language which says, "The Packers Rings are

loosely placed." And then in the margin is written,

''Read this. The word 'loose' means the same in

patent.
'

'

Do you know who wrote those words on the ad-

vertising? A. I did.

Q. You did? A. Yes.
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Q. And when did you write those words'?

A. When I got this literature.

Q. When was that?

A. No, not when I got it. I had it in my posses-

sion, this literature. Schmeiser had given it to me.

Q. Mr. Schmeiser had given it to you?

A. Yes. It was in my album. Then I wrote that

down and sent it to John—to Mr. Young, my at-

torney.

The Court: When you say "John," you mean

Mr. Young?

The Witness: Yes, Mr. Young. [301]

Q. (By Mr. Naylor) : When was this, Mr.

Thomas?

A. ] suppose in '51 or '50, somewhere in there.

Q. Now, did you have a copy of the Schmeiser

])atent before you when you wrote that language on

the literature?

A. No, I hardly—well, yes, I might have.

Q. You might have?

A. Yes, because I couldn't have written that un-

less

Q. You at least had referred to the Schmeiser

patent A. Yes.

Q. j)ri()r to the time you wrote this inseii:

on the literature; is that correct? A. Yes.

The Court: It is 12 o'clock, Mr. Naylor. We will

take a recess.

(Whereupon, at 12:00 o'clock noon, a recess

was taken until 2:00 o'clock p.m. of the same

day.) [302]
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The Court: You may proceed.

YEPPIE THOMAS
the witness under examination at the time of the

recess resumed the stand and testified further as

follows

:

Cross-Examination

(Continued)

By Mr. Naylor

:

Q. Mr. Thomas, coming back to the first pul-

verizer units manufactured in Mr. Schmeiser's

plant after you went to work for him, how were the

ring's held on the draft pipe or cylinder?

A. With set screws.

Q. With set screws ? A. Yes.

Q. Where were those set screws'?

A. On each end of the ring.

The Court : I didn 't hear the answer.

(The answer was read.)

The Court: Mr. Thomas, will you talk a little

louder, please?

Q. (By Mr. Naylor) : By "each end of the

ring," you mean each end of the draft assembly?

A. No. Let me make a correction there. Ask me
that [303] question again; I want to make sure of

something.

Q. How were the rings held on the draft pipe or

tube? A. The first one?

Q. In the first machines.
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A. I don't til ink the set screws camo into the

picture at tliat time. They came in a little bit later.

Q. A little bit later? A. Yes.

Q. Do you know when?

A. After w^e had made several units, and then we

thought by putting three or four set screws on each

ring that went on the outer side of the roller assem-

bly, it W'Ould ])e better; so that is how we got started

on it.

Q. Just to clear that up, we have a draft as-

sembly, which is a cylinder or tube, and a number

of rings are on that draft tube or assembly; is that

correct? A. Yes.

Q. And in the two end rings, there were set

screw^s ?

A. Yes—only, I think it was one end. One end

we had a plate on.

Q. A ])late on ?

A. Yes, of some kind, or a flange, and the other

end had four set screws on one ring.

Q. When you say "four set screws on one ring"

—correct me if I am wrong—do you mean the par-

ticular end [304] ring was tapped and the set screw

was turned through that aperture?

A. Screwed into it.

Q. Into engagement with what?

A. The ])ipe that went through the rings.

Q. And the purpose of that set screw was what?

A. To told the rings from falling out.

Q. It was to hold them in stacked relation on the

tube, was it not? A. Yes.
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Q. Mr. Thomas, I will show you a copy of

Schmeiser Patent No. 2,288,110 of Jmie 30, 1942,

and I will direct vour attention

The Court : What was that number, 2,288

Mr. Naylor : 2,288,110, of June 30, 1942.

Q. and I will ask you, if you will, to examine

Fig. 4, which is on sheet 2 of the two sheets, and

see if you tind illustrated there this mode of retain-

ing the rings on the draft pipe, that you have just

been testifying about.

A. 24, did you say, on figure 4 ?

Q. I haven't given you a numeral. I just asked

if you found the set screw method of retaining the

rings. A. Yes.

Q. What is the number of the set screw?

A. I can only see one here. [305]

Q. Yes.

A. It is a portion of a ring, though.

Q. That is right.

A. (Continuing) : And it is not at the proper

place where it should have been.

Q. Do you see a set screw? A. Yes.

Q. And does it pass through the end ring?

A. Yes.

Q. And contact the draft tube or pipe ?

A. Yes.

Q. And the number of that set screw is what?

A. On this portion of it I can see one.

Q. What is the number, or does it have a nu-

meral? A. Number 24.

Q. And there is a lead line, is there not, from
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that number right to the set screw? A. Yes.

Q. Now, do you see a number given to the tube

or pipe? A. Yes, 17.

Q. 17? A. Yes.

Q. And are there other rings illustrated in that

particular figure of the drawing, other than the set

screw rings? A. Yes. [306]

Q. How are those rings on the draft pipe or

tube, are they loose or tight?

A. In this drawing?

Q. In that drawing.

Mr. Young: Your Honor, I object to asking the

witness questions which are answered by reading

of the patent. He may not be familiar with the

patent. The patent is to be construed as a whole;

and whether the rings are loose or tight is a question

to be answered by reading the specifications, as well

as looking at the drawings.

Mr. Naylor: This type of question is purely pre-

liminary, your Honor. I am trying to clear the rec-

ord still further in relation to the type of machine

being manufactured in Mr. Schmeiser's plant at the

date of the defendant's employment.

Mr. Young: Can't that be done by the plan and

the drawing?

The Court: I should think the printed patent

speaks for itself; then you have the pictures of it

there. Can't you point out that to the Court?

Mr. Naylor: T don't think I can point out the

point I am trying to make as well as the witness

can.
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Mr. Naylor: You go ahead in your own way.

The objection is overruled. Just try to get through

as soon as you can. [307]

Mr. Naylor : Was there a pending question, Miss

Reporter ?

(The pending question was read.)

The Court: You may answer that.

The Witness: I can't see the pipe as a whole. I

can only see a portion of the pipe. Maybe the other

part of the ring, if it was there, it would show the

clearance.

The Court: Just explain what you can. Have
you any further questions'?

Q. (By Mr. Naylor) : They appear tight, don't

they? A. This portion of it does.

Q. You were aware of the fact that Mr. Schmei-

ser had taken out this particular patent, were you

not, Mr. Thomas, No. 2,288,110?

A. At the time of his employment?

Q. At the time of your employment.

A. No.

Q. Did you learn of it after your employment?

A. Yes.

Q. You did?

A. After T left his employment. I had no busi-

ness to his files or his drawings. I never looked at

theiii. T didn't want to, as far as anything was to be

patented. I had no business to. [308]

Q. But you subsequently learned of the issuance

of this patent?
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A. After I went into manufacturing those.

Q. Yes. Now, it is a fact, is it not, that the orig-

inal device of this pulverizer, the units that were

manufactured during the period of your employ-

ment by Mr. Sehmeiser, had rings on the draft

tubes, with very little clearance ; is that not a fact ?

A. Well, yes, we built some with half inch or

quarter clearance. In fact, all of them we built had

half inch or quarter clearance.

Q. Yes. Now
The Court: Mrs. Buck, read that last question

and the answer.

(The record was read, as requested.)

The Court: That is while you were there?

The Witness: Yes.

T\[r. Xnylor: Just so tliat this i)nrt of the testi-

mony may be illustrated, I would like to offer a

printed copy of that ])atent as Plaintiifs' next.

The Court: It may be received in evidence and

marked as Plaintiffs' Exhibit No. 22.

(The patent referred to was marked Plain-

tiffs' Exhibit No. 22 and was received in evi-

dence.) [309]

Q. (By Mr. Naylor) : Mr. Thomas, directing

your attention now to Plaintiffs' Exhibit 21, I think

you said that the lower left-hand figure of that par-

ticular advertising piece contains a picture of a

Sehmeiser machine of the type that was sold to

Mr. Irisfnrav? A. Yes.
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Q. Now, in that particular instance, were the

rin.o's of a quarter to a half inch clearance with re-

lation to the draft tube or pipe? A. Yes.

Q. That is correct, is it? A. Yes.

Mr. Naylor: Mr. Clerk, may I see Defendant's

Exhibit D-14 on the depositions'?

(Document handed to the counsel.)

Q. (By Mr. Naylor) : Mr. Thomas, I now direct

your attention to what was marked on the June 19,

1952, depositions as Defendant's D-14, namely, a

sheet showing the Fresno Bee advertisement, or,

rather, the Fresno Bee article in the Sunday, May
5, 1940, edition.

You are familiar with that, are you?

A. Yes.

Q. And are you familiar with the machine which

was depicted in that news story? [310]

A. Yes.

Q. And are you familiar with the construction

of the machine? A. Yes.

Q. And were the rings in that machine of the

one-quarter to one-half clearance in relation to the

draft tube assembly?

A. The upper or the lower machine ?

Q. Which?

A. There are two of them here. One is a tandem

hook-u]:), and the other is a single unit.

Q. Let's take the single unit first.

A. Yes, the same, between half and a quarter

inch clearance.
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Q. What about the other one?

A. The same.

Q. Both the same? A. Yes.

Q. One-quarter to one-half inch clearance be-

tween the rings and the draft pipe or tube on which

they were mounted in such a machine as built by

Mr. Schmeiser? A. Yes.

Mr. Naylor: May we offer that as Plaintiffs'

next, your Honor.

The Court: It may be received in evidence and

marked [311] as Plaintiffs' Exhibit 23.

The Clerk: That doesn't include the picture on

the back ?

Mr. Naylor: No, it is just the face, the Fresno

Bee, May 5, 1940, article it is being offered for.

(The newspaper article referred to was

marked Plaintiffs' Exhibit No. 23, and was I'e-

ceived in evidence.)

The Court: Let nic see that.

(p]xhibit handed to the Court.)

The Court: Mr. Thomas, whose writing is that?

The Witness : T think that's my wife's.

The Court: You think it is your wife's?

The Witness: T am pretty sure.

The Court : Who wrote this, ''Read this, John"?

The Witness : T think my bookkeeper did.

The Court: This ])art which is circled here, do

you know who circled it?

The Witness: T did.
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The Court: Proceed.

Q. (By Mr. Naylor) : Mr. Thomas, I would

now like to show you an enlarged print of sheet 2

of the patent in suit, of the drawings in the patent

in suit, T. G. Patent No. 2,538,167, and will ask you

if you see, in figure 4, an illustration of a ring in

relation to the draft tube or pipe ? [312]

A. Yes.

Q. You do? A. Yes.

Q. The ring you saw shown in green in this en-

larged print, was it not ? A. Yes.

Q. And the draft pipe or tube is shown in red;

is that a fact*? A. Yes.

Q. Is there considerable or substantial differ-

ence between the outside diameter of the draft tube

or pipe and the inside diameter of the ring?

A. Yes.

Q. How does it compare with the figure C, or

sketch C on Plaintiffs' Exhibit 5-A?
A. How do they compare?

Q. Yes.

A. Hold the other one up; I can't see it.

(Counsel holds up exhibit referred to.)

The Witness: There is a lot of difference I can

see.

Q. (By Mr. Naylor) : Well, how do they com-

pare as to the differential between the inside diame-

ter of the ring and the outside diameter of the

ring, in both ? Is the difference substantial ?
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A. No. [313]

Q. It is not? A. No.

Q. Which one has the greater difference between

the two diameters'? A. The Schmeiser.

Q. The Schmeiser? A. Yes.

Q. This, of course, Sketch C, was not an accurate

drawing of your device, was it?

A. I didn't draw it.

Q. AYell, was it accurate?

A. I don't know who drew it. I suppose.

Q. Is there any difference between the outside

diameter of the tube and the inside diameter of the

ring, in Sketch of Plaintiffs' Exhibit 5-A?

A. Yes.

Q. There is? Now, will you examine Plaintiffs'

Exhibit 21, and I direct your attention to the state-

ment, "The word Moose' means the same in patent."

You see that, do you, on the exhibit ? A. Yes.

Q. Do you mean by that statement that the word

"loose" meant the same as the illustration in fig-

ure 4?

The Court: Of what exhibit?

Mr. Naylor: This has not been marked. It should

be [314] marked.

The Court: What patent?

Mr. Naylor: Patent No. 2,538,167, the patent in

suit.

The Court: Reframe the question, please.

Mr. Naylor: Yes, I will.

Q. I would like to ask you, with reference to

Plaintiffs' 21 on which you personally wrote, "The
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word 'loose' "—which is in quotes—"means the

same in the patent." Did you have reference to

looseness of the rings as illustrated in this enlarged

print of sheet 2, figure 4, of Schmeiser Patent No.

2,538,167?

A. I referred to it according to the way the

patent read.

Q. What?
A. According to the way the patent read.

Q. According to the way the patent read?

A. Yes.

The Court: Which patent?

The Witness: The one he showed to me, accord-

ing to what I wrote here.

The Court : You mean the Schmeiser patent ?

The Witness: Yes.

Q. (By Mr. Naylor) : You meant the first

Schmeiser patent, did you not?

A. I don't know if it w^as the first or the [315]

second. It was on one of them.

Q. Which patent were you referring to when

you wrote the language on this exhibit 21?

A. The one I had in my possession at the time.

Q. And which one was that, sir?

A. I don't know. I will have to check.

The Court: Well, can you find it here?

The Witness: Yes.

The Court: Find it so we will know which one

it was.

(Witness leaves witness chair to secure docu-

ments.)
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The Court: Mr. Eiland, let me see Plaintiffs'

Exhibits Nos. 22 and 23.

(Exhibits handed to the Court.)

The Witness: It could have been one of these

(indicating). I don't exactly know.

Q. (By Mr. Naylor) : It could have been one

of which, Mr. Thomas?

A. Either one of these (indicating).

Q. Are you referring now to two of the

Schmeiser patents, one of which is No. 2,288,110?

A. Yes.

Q. And are you referring also to a Schmeiser

patent No. 2,538,167? A. Yes.

Q. And you say your use of the word 'Moose"

could [316] have referred to either one of those

two patents? A. Yes.

The Court: Mr. Thomas, you said, ''read this.

The word 'loose' means the same in patent." What
patent did you refer to? It was just one patent you

referred to ?

The Witness: Yes, but

The Court: Just find the patent you referred to.

The Witness: I can't. I don't remember which

one it was.

The Court: Well, you knew when you wrote it,

didn't you?

The Witness: It could have been one of them

that was pending.

The Court: Which one did this writing refer to?

I am referring to the writing in pen and ink on

Plaintiffs' Exhibit 21.
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The Witness: I saw it on one, but it is not on

these (indicating).

Q. (By Mr. Naylor) : It is not on either of

them? A. No.

The Court: Well, which one did it refer to? I

want you to find the patent that this referred to.

The Witness: Let me check.

(After referring to document) : I can't locate it.

It [317] is not here.

The Court : Anything further ?

Mr. Naylor : Nothing further with respect to that

point, your Honor.

May I have this marked as Plaintiffs' next, for

illumination of the record?

The Court: What is it you are asking about?

Mr. Naylor: It is an enlargement, your Honor,

of sheet 2 of the drawings of the Schmeiser patent

in suit, namely, 2,538,167.

The Court: That may be received as Plaintiffs'

Exhibit 24.

(The enlargement referred to was marked

Plaintiffs' Exhibit No. 24 and was received in

evidence.)

Q. (By Mr. Naylor) : Mr. Thomas, when did

you first learn of Mr. Alvin Chezick's use of an

earth pulverizer of any description on his farm?

A. When we delivered the roller, I think.

Q. And when was that?

A. Somewhere in the time I was employed for

Schmeiser.
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Q. Well, now, can you be more certain in fixing

that date"? First, let's fix the year. What year was it?

A. Oh, I don't know; '39 maybe.

Q. '39 maybe. Is tliat your answer? [318]

A. Yes.

Q. Now, when in 1939?

A. I don't know. I am not sure. It is so long ago.

Q. Did you help Mr. Schmeiser deliver this ma-

chine you are speaking of?

A. Not the first one.

Q. I beg your pardon?

A. Not the first one.

Q. To Mr. Alvin Chezick, I am speaking of.

A. Yes.

Q. The first one to Mr. Alvin Chezick?

A. I did not.

The Court: He said not the first one.

Q. (By Mr. Naylor) : Are you talking about the

second machine to Mr. Alvin Chezick?

A. I am pretty sure when it was repaired it was

sent back, and I went along.

Q. You went along with the delivery of the re-

paired machine? A. Yes, I am pretty sure.

Q. Now, did you work on the machine that was

repaired ?

A. I think I did. There were so many of them

b(^ing worked over here and there, and we were

building right along, that I am not exactly positive

just when the dates were. I [319] don't want to say

just certain dates, then find it wasn't.

Q. You are not positive as to the dates?
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A. No.

Q. Do you know what the machine looked like

when it came in from Mr. Alvin Chezick's ranch?

A. No.

Q. You do not? A. No.

Q. Mr. Thomas, did you ever ask T. G. Schmei-

ser Company for a statement as to your employ-

ment record? A. No.

Q. You did not? A. No.

Mr. Naylor: I have here, if the Court please, a

sheaf of records from T. G. Schmeiser Company,

and I wonder if I may have them marked as Plain-

tiffs' next in order for identification only?

The Court: Let them be marked as Plaintiffs'

Exhibit 25 for identification.

(The sheaf of records referred to were

marked as Plaintiffs' Exhibit No. 25 for iden-

tification.)

Q. (By Mr. Naylor) : Mr. Thomas, will you be

good enough to examine the sheaf of documents,

which have been marked Plaintiffs' Exhibit 25 for

identification, and I direct your attention to sheet

1 [320] thereof. At the foot of the page there ap-

pears to be handwriting; and I would like to ask

you if that is your signature ?

A Yes, it seems to be.

Q. It seems to be? A. Yes.

Q. Now, will you turn, in Exhibit 25 for identi-

fication A. Where is 25?
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Q. I direct your attention to the Clerk's mark-

ing on the reverse side of the exhibit.

Will you turn, commencing^ with sheet 1, to the

fourth sheet of that exhibit? I think you are doing

it in reverse, Mr. Thomas. Will you start with

sheet 1?

The Court: You find it and show it to him,

please.

Q. (By Mr. Naylor) : The count of the sheets

is 1, 2, and on the back side of sheet 2 there appears

to be some additional handwriting. Is that your

signature? A. It looks like it.

Q. I have just one question to ask concerning an

earlier circular that went in as Plaintiffs' 11.

Do yon recall, Mr. Thomas, the fact that thoi'e

had been an eiTor in the printing of the original

ciix'ular. Plaintiffs' 11, and that there had been a

new face page pasted over that [321] error?

A. Yes.

Q. Mr. Young has handed me the circular as

printed, with the error on it, and the separate cover-

ing sheet which forms a part of Plaintiffs' 11. Will

you please examine those two sheets, and I direct

your attention particularly to the statement which

appears on the face sheet which contained the error,

to the phrase, "Designed and manufactured by the

man who developed the first level and break sold

on the West Coast"?

A. If that was the error?

Q, No, T ask you if you see that statement?

A. Yes, I do.
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Q. Is that your claim? A. Yes.

Q. It is? A. Yes.

Mr. Naylor: May these be marked as parts of

Plaintiffs' 11, they being the components which

made up that particular exhibit?

The Court: What is Plaintiffs Exhibit 11?

Mr. Naylor: It is a circular of the defendant,

your Honor.

The Witness: May I see that, please?

(Document handed to the witness.) [322]

The Court: They may be marked Plaintiffs' Ex-

hibits 11-A and 11-B.

(The documents referred to were marked

Plaintiffs' Exhibits Nos. 11-A and 11-B and

were received in evidence.)

Mr. Naylor : Thank you.

The Witness : May I read this ?

Mr. Naylor: You may if you wish.

The witness wishes to read something.

The Witness (Reading) : "Designed and manu-

factured by the man who developed the first level

and break sold on the West Coast." ''Level and

break"; I want you to remember that.

Mr. Naylor: No further questions, your Honor.

Redirect Examination

By Mr. Young:

Q. Mr. Thomas, do you identify your tool by the

trade-mark "Level-an-Break"? A. Yes.

Q. As distinguished from Till an' Pak?
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A. Yes.

Q. And from Culti-Packer?

A. No, ''Level-an-Break."

Q. I mean as distinguishing it from these other

devices; is that the way of distinguishing your tool

from these others?

A. Yes. Everyone refers to it that way. [323]

The Couii: : You say everyone does. Do you refer

to it that way ?

The Witness: Yes.

Q. (By Mr. Young) : Mr. Thomas, I under-

stood your statement earlier to the effect that the

roller which you built, and which you believed went

to the City of Fresno, had clearance between the

rings and the pipe ? A. Yes.

Q. The way you made it? A. Yes.

Q. Then did you also state, under cross-exami-

nation

The Court: Let me see 11-A and 11-B.

(Exhibits handed to the Court.)

Q. (By Mr. Young) : Did you also state, under

cross-examination, that all of the rollers that were

made while you were in Mr. Schmeiser 's employ

had only a quartet' to a half inch clearance?

A. Not all.

Q. Did some of them have a quarter to a half

inch clearance? A. Yes.

Q. Did some of them have more?

A. Yes. The city's did.

Q. Did any others have more? [324]
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A. It could have.

The Court : Well, did it have any more, do you
remember ?

The Witness : Yes.

The Court: What is the answer?

The Witness: Yes.

Q. (By Mr. Young) : Some did have more and
some had A. Less.

Q. less. That is your testimony?

A. Yes.

The Court : Is that all the redirect examination ?

Mr. Young: That is all.

Mr. Naylor: No further cross-examination, your

Honor.

The Court: You may stand aside.

(Witness excused.)

Mr. Young: Your Honor, one of the men who

testified at the depositions on June 19, 1952, is now
in Arizona, as testified to by Mr. Chezick. That was

the man who Mr. Chezick said bought his roller, and

who had the roller at the time of the depositions.

At this time I would like to either read deposition

into the record, or offer a stipulation that the testi-

mony of Mr. W. T. Norman is to be considered as

if it were read into the record.

Mr. Naylor: I have no objection, your Honor,

whichever [325] is your Honor's pleasure, whether

you would like us to read it or deem it read.

The Court: Either way is satisfactory to the

Court.
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Mr. Youn.s;: For time reasons, I would prefer

not to read it.

The Court: Let's see how thick it is.

Mr. Young- : It is about eight pages.

The Court: It won't take long to read it.

Mr. Young: All right.

Mr. Naylor: I think it might be explained that

this was a deposition that was taken on behalf of

the plaintiffs, for discovery purposes

Mr. Young: That is true.

Mr. Naylor: so the order of taking will ap-

pear somewhat out of context, as Mr. Young

reads it.

The Court: It may be received in evidence, and

you may read it. You may state just how it was

taken.

Mr. Young: Yes, sir. Pursuant to a Notice of

Taking Deposition, the deposition of Mr. W. T.

Norman was taken on Thursday, June 19, 1952,

before Ray E. Adams, a Notary Public, at the offices

of Crossland and Crossland, Room 406 Brix Build-

ing, Fresno, California.

The plaintiffs were represented by Webster and

Webster, by Roger B. Webster, Esq., and Naylor

and Lassagne, by James M. Naylor, Esq. [326]

The defendant was represented by Lyon & Lyon,

by John B. Young, Esq.

Then follows a stipulation as to the signing of

the deposition.

The Court: It has been agreed it be read. You

do not need to read that part.

Mr. Vounu,': All right.
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DEPOSITION OF W. T. NORMAN

Direct Examination

By Mr. Naylor:

"Q. Mr. Norman, will you please state your full

name, your residence and occupation'?"

Mr. Naylor: Excuse me, Mr. Young; it might

be a little less confusing to the record here if we
returned to the positions we were in at the time

the deposition was taken. Otherwise you will have

yourself playing Mr. Naylor, and I will be playing

Mr. Young.

The Court: Do you have the other copy?

Mr. Naylor: Yes, I have.

The Court : Would you like to sit on the witness

stand and read it?

Mr. Naylor: It will be Mr. Young playing Mr.

Naylor 's part, w^hile I am taking the deposition,

and I will be playing Mr. Norman's part while

Mr. Young: I would prefer to just read it

directly.

The Court: Well, we will let Mr. Naylor read

his questions, and you read Mr. Norman's answers.

You sit on [327] the stand.

(Whereupon the questions and answers were

read, respectively, by Mr. Naylor and Mr.

Young as follows.)

''Q. Mr. Norman, will you please state your full

name, your residence and occupation?

"A. My name is W. T. Norman, and I am a

farmer, and the address is Route 1, Box 723, Chow-
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chilla. And the road, the name of the road, is Van
JJurcii—West Van Buren.

"Q. West Van Buren? A. That is right.

"Q. And your age, Mr. Norman ? A. 42.

"Q. 42. How long have you been at farming, Mr.

Norman? A. Sir?

''Q. How long have yon been at farming?

''A. Since '43.

"Q. Since '43? A. Yes, sir.

*'Q. Have you always been located at Chow-

chilla? A. Yes, sir.

''Q. And what is the extent of your farm there?

''A. I own 40 acres, and I lease some more. I

have 200 acres in all this year, and last year I [328]

had, counting my 40 acres, 1 farm, I had 200 acres.

"Q. So that would be your 40 acres plus 160

acres ? A. Yes.

"Q. You are actually farming ? A. Yes.

*'Q. Do you specialize on any particular crops?

"A. Well, mostly cotton, and I have raised quit(>

a few potatoes.

''Q. What is your current principal crops this

year, Mr. Norman? A. Cotton.

''Q. Cotton?

"A. And dairy. Cotton is the most principal.

"Q. And you say dairy. Do you actually

"A. I milk cows for almost three years.

''Q. I see. That is in addition to your farm

activities? A. That is right.

"Q. What sort of equipment do you have in the

operation of your farm at Chowchilla?
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^'A, Well, I have a—you mean all my equip-

ment?

"Q. Yes. Just give us a general idea.

''A. I have one M Farm-All tractor; four row

cultivator, and six W-9 offset disc, and one [329]

tandem disc, 10 feet, and two section harrows, and

one roller, which I guess some people call it a cow-

packer; some people call it a clod-buster. I don't

know what name they call them. That is what we

sometimes call them; clod-buster.

"Q. Clod buster? A. Cow packer.

"Q. Cow collar packer?"

I am sure that is a typographical error, but that

is the way it is.

"Q. Cow collar packer?

"A. Cow collar packer, or something like that.

I don't know. It is to roll the ground out.

''Q. I see.

"A. And I have one 16-inch two-bottom tumble

bug breaking plow.

"Q. Do you personally drive some or all of this

equipment in the operation of your farm, Mr. Nor-

man? A. Yes, sir.

^'Q. Will you tell us something about what you

have termed the roller or clod buster? Would you

describe that for us?

"A. Well, it is a roller with a band, that roller

is—I would not know exactly the size of the pipe

that it is on. I think it is 10-inch pipe. [330]

''Q. Ten-inch pipe?

"A. With a bunch of rings, which would be
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called rollers, I guess, or rings, going on the pipe,

and it is 12 feet long, the pipe is.

''Q. The pipe is 12 feet long?

"A. And it is made inside of a frame, holds this

roller, it is made out of channel iron, something like

that, I think it is square channel iron. I am not too

familiar with it. Kind of channel iron. I think it

is square channel iron. It comes up in kind of two

pieces with a tongue in it to pull it.

''Q. A draft draw tongue?

"A. A draft dra\v tongue. I don't know what

you call a draft tongue.

"Q. Something for attachment to a tractor, is it?

**A. Yes.

"Q. This member you speak of

''A. Draw bar, you hook—you attach to the

draw bar and pull the roller.

"Q. I see. You spoke of the pipe as being 12

feet long?

*'A. I think it is approximately 12 feet.

"Q. Did you have just this one clod-buster unit

or did you have more than one?

"A. Just the one. [331]

"Q. Can you tell from whom you procured this

particular clod-buster?

"A. Yes, sir. Bought it from Alvin Chezick.

"Q. And when did you buy it from Alvin

Chezick?

**A. It was in the spring, five years ago.

*'Q. Five years ago. Would you say that was

in '47?
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"A. I don't recall. Seems like in the fall of '46

1 made arrangements to pay some down on the

equipment, and I paid the rest the next spring. So

I think I finished paying for it, and it will be five

years ago—it will be '47.

"Q. You think the arrangements were in late

1946? A. Yes.

"Q. Will you tell us the purchase price that you

paid Mr. Chezick for this particular structure ?

''A. It was $350.

"Q. $350? A. Yes, sir.

"Q. Was the equipment brand new at the time

you bought it from Mr. Chezick, or had it been

used? A. No. It was used equipment.

''Q. Used equipment ? A. Yes, sir.

''Q. And can you tell us something about the

condition of it at the time you purchased it from

Mr. [332] Chezick?

"A. Well, it was in fair condition. There was

some rollers that was cracked on it, and I had some

rollers replaced, and some welded. Some of them

were broken inside, and I had them replaced with

new ones, new rings that go on the roller.

"Q. Do you recall from whom you got the re-

placement rollers or rings?

"A. I bought some of them from Schmeiser, and

I bought some from Halton Tractor Company in

Chowchilla, which is the John Deere.

"Q. Incidentally, have you ever counted the

number of rings that are on this particular clod-

buster that you had? A. No, sir, I have not.
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''Q. What are the general characteristics of the

individual rings ?

'* A. Well, the ones that were on it when I bous^ht

it, they are curved rings like that, that come ii])

individually. I don't know what they call them.

They are curved, crooked rings, the top of them,

when it busts the clods.

"Q. You are speaking now of the part that

comes in contact with the ground, is that right?

''A. That is right. [333]

"Q. You are referring to the teeth?

"A. Yes, sir. We call them teeth. Tt is part of

the ring.

"Q. These rings are mounted on the 12-foot long

pipe?

"A. Well, they go on it, they are not mounted;

they just work around this pipe. Loose arovmd the

pipe.

"Q. When you made the purchase of this par-

ticular clod-buster from Mr. Chezick, did you have

any idea of where he had obtained it?

"A. Yes. I think he told me—in fact, I know

he told me ho bought it from Schmeiser at Fresno.

"Q. Mr. Chezick told you that?

"A. Uh-huh.

'*Q. To what particular uses have you put this

])articular clod-buster?

"A. T use it to make a seed bed for planting

cotton or any I'ow crops; then I use it to pack a

permanent pasture or alfalfa, pack the seed in the

ground.
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^'Q. Are there any other uses to which you put

it in addition to those that you have given us?

"A. Well, when you are making seed bed, pre-

paring your ground, you can use it for most any-

thing before you plant.

^'Q. Before you plant? [334]

"A. Well, to prepare your ground, get it in good

shape.

"Q. That is before, you have to run that device

over the ground, is that right?

''A. Some crops. Now, like alfalfa, permanent

pasture, you run it after you seed, to press the seed

in the ground.

"Q. Yes. Preparation of the soil after seeding?

"A. Yes, sir.

"Q. What was the first use that you put the

clod-buster to after you had purchased it from Mr,

Chezick ?

"A. Prepared my ground for seed bed for plant-

ing cotton.

"Q. Planting cotton? A. Yes, sir.

"Q. AYas that done on your own 40-acre piece

there, Mr. Norman? A. Yes, sir.

"Q. And in addition was it done on any of the

leased land that you worked in that particular year ?

"A. Yes, sir. Used it on all my cotton land. I

did not have anything that year but cotton, the year

T bought it from Mr. Chezick.

"Q. And in that year, that is the spring of '47,

did you personally operate the apparatus? [3^5]

"A. Yes.
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'^Q. You did. Can you toll us anything about the

dimensions of the rings that were on this device?

"A. Well, I think the rings are 12-inch rings.

I am not too positive, but I think they are 12-inch

rings in diameter, and, as I said, they have that

crook in the top. The new type ring I had to replace

them with I bought from Schmeiser is more of a

straight ring. The point has a little bit of a curve,

but it is more straighter, the point on the ring.

"Q. In other words, the teeth were straighter

teeth? A. Yes.

"Q. As distinguished from curved teeth?

"A. But the ones that were on it when I bought

it were all curved together.

^'Q. Now, as T understand it, you have both

types on the clod-buster?

*'A. Yes. T also replaced the new type of bearing

that Mr. Schmeiser makes. I went to him, then I

had to get these rings replaced for it, and he told

me he did not make the old bearing any more. They

had a better bearing, and he coaxed me to buy the

new type bearing, so that is what I did. It has a

bearing on each end of the roller to hold the roller

in y)lace. [336]

"Q. In the frame? A. In the frame.

"Q. Now, Mr. Norman, you mentioned that the

pipe on which the rings are mounted was a 10-inch

])ipe. How do you know it is a 10-inch pipe? Did

you measure it?

"A. It lias about two or two and one-half mc^^

I
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flexibility. I figured it must be a 10-inch pipe by

being a 12-inch ring. It could be 10 and one-half,

but it is approximately 10 inches, I think.

''Q. You said it could be lOi/o?

"A. Well, I hardly think it would be ten and

a half because I am sure it has got at least two

inches of flexibility in the

''Q. You have used the apparatus now a total

of five years, have you ? A. That is right.

"Q. What is the nature of the soil on your

ranch ?

"A. It is mostly of a type nature of soil.

"Q. Type nature?

"A. Yes, sir. Alkali base.

"Q. Is it abrasive on your equipment?

"A. Sir?

''Q. Does it wear your equipment?

'^A. Yes. All soil will take care of equipment

pretty fast. Those rings running together, they

wear, [337] and each year you have to replace some

more, because of the sides of them will wear down

and give you a sloppy motion. You have to keep

putting in new rings.

"Q. Is that your experience over a period of

use? A. Yes, sir.

"Q. What can you say about the Avear on the

internal diameter of those rings?

''A. Well, I have not paid too much attention to

that.

"Q. But you do know you have had to replace

rings? A. That is right. Through wear.
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"Q. I gather from the motions you were making

that there was side wear of the rings'?

"A. That is right.

*'Q. Is that a very noticeable wear?

'*A. Yes, sir, it is.

'^Q. How many rings do you suppose you have

replaced in, say, a five-year period of your owner-

vship of this particular clod-buster?

*'A. I would say five or six.

"Q. Five or six? A. Yes, sir.

'

' Cross-Examination

'^By Mr. Youns::

"Q. Mr. Norman, I hand you a photograph

which we will label D-1 for identification; ask you

if you know [338] anything about this ]:)hotogra])li ?

"A. Yes, sir. That is m,y picture, and this is the

roller that T have boughten from Alvin Chezick.

This is Mr. Chezick 's picture.

"Q. Are you the man on the left in the photo-

graph? A. That is right.

"Q. Mr. Chezick is the man on the right?

"A. Facing the picture, that is right.

"Q, Do all of the toothed rings show in that

photograph ?

"A. You mean these on the roller?

''Q. Do those all show or are some that are not

shown in the y)hotograph? A. That is right.

"0. That is to the end. which ar(> iiot shown in

the photograph ?
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''A. That is right. This is just half the roller

right where this piece comes down this way.

"Q. Then if you replaced five or six rings, that

would be considerably less than half of the total

number, or rings, on the device?

''A. Yes, they were less than considerable half.

"Q. The rings which you mentioned that you

bought as replacements from Mr. Schmeiser or from

the Halton Tractor Company do not show in that

photograph, do [339] they? A. No, sir.

''Q. All of the rings which do show are the

original ones which were on the machine at the time

you purchased it from Mr. Chezick, right %

''A. That is right.

"Q. You have stated that the rings were about

two inches loose on the pipe; by that, do you mean

that the inner diameter of the rings is about two

inches greater than the outer diameter of the pipe?

"A. Yes, sir. The pipe would be two inches down

from the top when they are on the ground, the pipe

would be here, resting on the bottom here and which

makes two inches on top, that is where we get the

flexibility or the useability of the roller, when you

get high and low places in the ground.

"Q. Would you say that that tends to make the

roller self-cleaning ? A. Yes, sir, I would.

"Q. The replacement rings which are somewhat

different design than shown in the photograph

which you mentioned, do they have approximately

the same inside diameter as the rings which do sho^.v

in the photograph? A. Yes, sir.
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''Mr. Naylor: Mr. Young, I wonder if we might

have [340] that marked so that we will have that

tied on a little closer to show this part which you

are talking about?

"Mr. Young: Certainly. We will ask the notary

to mark that Defendant's Exhibit D-1.

''(Offer marked Defendant's Exhibit D-1.)

"A. When I bought these, I was not sure of the

size of the rings, and T bought 13-inch rings, and

when I got them back up there they were larg(^r

than the rings that were on, but I was busy; did

not have time to come back and buy smaller ones

to })ut in, so I went ahead and put them on and

used them. These 13-inch rings, instead of the 12-

inch lings they should have been. But T was busy,

and T could not come back, and T went ahead and

put them on.

''Q. (By Mr. Naylor): Thirteen inches, you

said?

"A. That was the ones I bought from Mr.

Schmeiser.

'*Q. (By Mr. Young) : Mr. Norman, I hand you

another photograph which we will identify as De-

fendant's Exhibit D-2, and ask if you were present

at the time that photograph was taken?

"A. Yes, sir.

''Q. What does it show?

*'A. Shows the rings that is on my roller, and

shows the height of the ring above these others when

they lifted up, when this ring is forced u]). They
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are [341] touching bottom of the pipe or band,

whatever you want to call it, that these rings are on.

These are lifted up; these are down (indicating).

"Q. When you mention these, you refer to the

rings in the background of the picture

''A. That is right.

''Q. (Continuing). Which appear to be lifted

up with respect to the rings in the foreground of

the picture? A. That is right.

"Q. Does that show that the rings have a larger

inside diameter than the outer diameter of the pipe

on which they turn? A. Yes, sir, they do.

"Mr. Young: That is all.

'

' Redirect Examination

^*By Mr. Naylor:

"Q. Who else was present when Defendant's Ex-

hibit— photograph. Defendant's Exhibit D-2— was

taken, Mr. Norman?

"A. Mr. Alvin Chezick and Yeppie Thomas.

"Q. Anybody else?

"A. There was another man there, but I don't

rem^ember who he was. This man, I believe he was

there one time.

"Q. You refer to Mr. Young, counsel for [342]

the defendant?

"A. Yes, sir. He was there one time.

"Q. Do you know whether Mr. Young was pres-

ent when the photograph, D-2, was taken ?

''A. Yes, sir, he was.
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"Q. Who took tlie photograpli ?

**A. Mr. Yeppie Thomas.

''Q. Mr. Ye])j)ie Thomas. Now, wliat was done

to the elod-buster in order to get it set for the tak-

ing of the photograph, Defendant's Exhibit D-2?

In other words, what did they do to your machine?

"A. Well, the ground, that is unlevel, wo cannot

get a piece of equi])ment on a ])iece of ground that

w^ould lay 12 feet ])erfectly level, so they raised

those rings. You can raise them up, that would

make them higher than the ones that were on the

ground. In other words, if one side w^as kind of

tilted, it was just laying out there in the lot where

I keep my equipment. And evidently they must

have held this one end and pulled up some rings,

because that is a heavy roller. You cannot roll it by

hand.

''Q. This roller assembly is heavy?

"A. That is right, it is.

"Q. Do you recall whether or not the rings

which are seen to be in a raised position were

blocked up or [343] jacked up in some way?

"A. No, I don't recall.

"Q. Can you tell us the diameter of the rings

that are in a raised position in the photograph. De-

fendant's Exhibit D-2?

''A. They are 12-inch rings.

"Q. How do you know that?

''A. ^^'('1I, IxH'ause they are the ones that orig-

inally came on the roller. And, like I said, when I

w(Mit to l)uv some. 1 houiiht too large a ring, and

I
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they were 13-incli rings, but I went ahead and used

them. I could not sit there all the time.

"Q. Well, are those larger rings you spoke of

shown in either Defendant's Exhibits D-1 or D-2?

"A. No, sir. They are more of a straighter ring,

the teeth on it is more of a straighter

"Q. I see. You spoke of the characteristic of

self-cleaning. What can you tell us about that?

"A. Well, I did think the ring that was tight

on there would never give any flex, and the dirt

would stay on, if you got into heavy moisture. But

with this flexibility, they will work up and down

and kick the dirt loose.

"Q. Have you ever stopped your machine to

clean it? A. No, sir. [343-A]

"Q. You have not?

"A. No, sir. Only when I run in the mud, run

into mud, or where you pre-irrigate your land you

get your field too wet, you have to wait for a while.

Naturally, you have to go through some that is

muddy. I never did stop to clean it off. It will clean

itself whenever you go out in the dry ground.

"Q. Yes. Now, you stated you have never actu-

ally measured the diameter, inside diameter of this

draft pipe of your clod-buster, is that correct ?

"A. No, sir. I never did measure it."

Mr. Naylor: And Mr. Naylor said, "I think that

is all," and that closed the deposition.

The Court: Well, will that deposition be on file

so I may look at it, without having to have the Re-

poi-ter read it to me ?
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Mr. Naylor: It is, your Honor. It is already on

file.

Mr. Young : It is on file.

The Court: Very well. I think we will take a

short recess.

(Short recess taken.)

The Court: Proceed.

Mr. Young: Mr. Jones. [344]

GEORGE DOUGLAS JONES
called as a witness on behalf of the defendant, hav-

ing been first duly sworn, was examined and testi-

fied as follows:

The Clerk: State your full name.

The Witness: George Douglas Jones.

^Ir. Young: Your Honor, this gentleman is

being called as an expert witness, not as a fact wit-

ness,—an expert on patents. Therefore, if satis-

factory, I will proceed by leading questions as to his

background.

Will that be satisfactory to the Court?

The Court : Yes.

Direct Examination

By Mr. Young:

Q. Mr. Jones, I understand you are a graduate

of Ohio Northern University, with a bachelor of

science and engineer, is that right?

A. Yes.

Q. I understand you were the California State

A
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Electrical Engineer for the years 1910 to 1915; is

that right? A. Yes, sir.

Q. After that time, you ran, operated a Bull

Tractor Agency in Sacramento, during the years

1915 and 1916; that is right? A. Yes, sir.

Q. Then I understand you went with the [345]

Cleveland Tractor Company from the time the com-

])any began in 1917, and that you were with that

company until 1940, continuously, at which time

the company sold out to the Oliver Farm Imple-

ment Company; is that right? A. Yes, sir.

Q. During your years with the Cleveland Trac-

tor Company, they did as much as five million dol-

lars a year; is that right? A. Yes, sir.

Q. And had somewhere between one thousand

and fifteen hundred employees? A. Yes, sir.

Q. Was your title Director of Agricultural En-

gineering? A. Yes, sir.

Q. It is my understanding that you have a nm-

ber of patents in your own name, and that you have

acted as patent attorney on others?

A. Yes, sir.

Q
A
Q
A
Q
Q

her

Eno

Are you a registered patenty attorney?

Yes, sir.

At what date were you registered?

1930.

Are you a lawyer? A. No, sir.

Mr. Jones, I understand that you are a mem-

of [346] the American Society of Agricultural

ineers; is Ihra right? A. That is right.
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Q. After your name in a directory which I hold

I see a letter "F"; and in referring to that, does

that mean a "Fellow"?

A. That means a P'ellow.

Q. And I will read the qualifications it gives for

Fellow:

"A fellow shall be an engineer who shall have

acknowledged engineering attainments, 20 years of

active })ractice in the profession of engineering (or

teaching of engineering in a school of accepted

standing) and shall have been ten 3^ears in the grade

of Alember. Graduation from a professional agricul-

tural engineering curriculum (or its engineering

equivalent) ;it a school of accepted standing shall

be considered equal to four years of active practice.

The grade of Fellow shall have honorary status, to

which engineers of distinction may be elected, but

for which they may not apply."

Js that rights A. That is correct.

Q. After you left the Cleveland Tractor Com-

pany in 1940, did you go to the Glenn Martin Air-

craft Company as [347] Director of Research?

A. The Glenn L. Martin Company, in Baltimore,

Maryland.

Q. And did you remain with that company dur-

ing the years 1940 to 1944, inclusive?

A. 1944, yes, sir.

Q. It is my understanding you are now in j)ri-

vate practice in patent soliciting in Los Angeles?

A. Yes, sir.
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Mr. Young: At the same time, I would like to

offer the file wrapper and contents of the Mechan-

ical Letters Patent in suit, No. 2,538,167.

The Court : It may be received in evidence [348]

as Defendant's Exhibit M.

(The tile wrapi)er referred to was marked

Defendant's Exhibit M, and was received in

evidence.

)

Mr. Young: I also offer the certified copy of file

wrapper and contents of the Schmeiser patent No.

2,472,386.

The Court: It may be received and marked as

Defendant's Exhibit N.

(The file wrapper referred to was marked

Defendant's Exhibit N and was received in

evidence.)

Q. (By Mr. Young) : Mr. Jones, I hand you

Defendant's Exhibit L
Mr. Naylor : Before we get into the examination

on that, on voir dire I wonder if I might ask Mr.

Jones if he has ever testified in a patent case be-

fore*?

The Witness : Yes, I have.

Mr. Naylor : Can you tell us what ones ?

The Witness: One in Baltimore in the case of

Sears Roebuck versus Allied, a refrigerator case.

Mr. Naylor: What year was that, Mr. Jones?

The Witness: When I was with the Martin

Company, probably about 1943.
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Mr. Naylor: 1943'?

The Witness: Yes, sir.

Mr. Naylor: Thank you, sir. [349]

* * *

Mr. Young: At this time I offer in evidence

copies of the following patents: Keeler, No. 165,-

839.

The Court : Let that he received in evidence and

marked as Defendant's Exhiliit P.

(The patent referred to was marked De-

fendant's Exhibit P and was received in evi-

dence.)

Mr. Young : Henderson, No. 1,190,257.

The Court: Let that be received in evidence and

marked as Defendant's Exhibit Q.

(The patent referred to was marked Defend-

ant's Exhibit Q and was received in evidence.)

Mr. Young. Miller, No. 1,884,803.

The Court: Let that be marked Exhibit R in

evidence.

(The patent referred to was marked Defend-

ant's Exhibit R and was received in evidence.)

Mr. Young: Alexander,

Mr. Naylor: Excuse me, your Honor; is eacli

one of [356] these patents being given as a separate

exhibit number?

II
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Mr. Young: That was my intention, sir.

Mr. Naylor: Could that be your Honor's ruling

in that respect, so there won't be two patents tied

into a single exhibit?

The Court: I thought I gave them separate

numbers, each one.

Mr. Young: I thought we were numbering each

one of them.

Mr, Naylor: We seem to have lost one.

The Court: I want to save as much time as I

can.

Mr. Young: Let me finish reading them

The Court: I was about to mark R.

Mr. Naylor: R is the last one admitted.

Mr. Young: The last one is Miller, No. 1,884,-

803, and it is identified as Defendant's Exhibit R.

Alexander, No. 324,208.

The Court : That would be marked Exhibit S.

(The patent referred to was marked Defend-

ant's Exhibit S, and was received in evidence.)

Mr. Young: Hendricks, No. 1,802,556.

The Court: Exhibit T.

(The patent referred to was marked Defend-

ant's Exhibit T, and was received in evidence.)

Mr. Young: And Schmeiser, No. 2,472,386. [357]

The Court: Defendant's Exhibit U.

(The patent referred to was marked Defend-

ant's Exhibit U, and was received in evidence.)
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Q. (By Ml'. Young) : ^\v. Jones, T hand to you

Defendant's Exhibit M, a fiU' wrapper relating to

])]aintiffs' patent in suit No. 2,538,167.

I also hand you Plaintiffs' Exhibit 22.

Mr. Jones, aie you familiar with Plaintiffs' Ex-

hibit 22 ? A. Yes, T am.

Q. Does it show a ground pulverizer?

A. It does.

Q. Does it have a central pipe?

A. It does.

Q. Does it have a series of tootlunl rings

mounted on the central pipe? A. It does.

Q. Are the rings free to turn on the pipe?

A. They are.

Q. I call your attention to page 2 of the patent,

])eginning column 1, line 9. Do you find it stated in

that sentence whether or not the rings may turn on

the pipe?

A. I do, on lines 15 and 1(), which r(>ad, "these

rings are unsecured and may rotate independently

of each other and relative to the [358] roller sec-

tion."

Q. Does the fact that they may rotate independ-

ently mean that they must have some end clear-

ance? A. They must have clearance.

Q. If there were no clearance, what would hap-

])en? A. They would bind.

(J. Then must there be some end play between

these rings?
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A. There must be, in order that they may rotate

independently.

Q. I hand you Defendant's Exhi])it Q, and ask

if you are familiar with that patent?

A. Yes, I am.

The Court: What is the name of it? What is

the number?

Mr. Young : Henderson, No. 1,190,257.

Q. Would you describe what you see in the

drawings of that patent?

A. The drawing Fig. 3 shows a jDhirality of rings

marked d, and a shaft in the central portion of the

drawing, wdth enlarged hubs or bearing portions of

the rings d.

Q. Do the parts which are labeled d, and which

I believe you have identified as rollers, fit closely

upon the shaft, or do they have clearance?

A. They have clearance.

Q. Did you call them '

' rollers
'

' or [359]
'

' rings
'

' ?

A. I called them rollers, I believe.

Mr. Naylor: I understood "rings." Maybe I am
mistaken.

The Court : Well, just look at it to be sure about

it.

The Witness : Well, they are rings.

The Court: Does it say "rings" in the patent?

The Witness : Well, let me say. They are termed
*

' weighted members. '

'

The Court: May I see that?

The Witness: Yes (handing exhibit to the

Court).
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The Coui't: Where does it refer to them, Mr.

Jones?

The Witness: "d," (indicating) : ''weighted

ni('nil)ers''; d, d i)rinie, double ])rinie and triple

I)rime.

Q. (By Mr. Young) : Do these weighted mem-

bers liave a circular periphery?

A. A circular periphery in tlie center, yes.

Q. And on the outside as well ? A. Yes.

Q. I call your att(>ntion to tlie title of the i)atent,

which is "Road-Roller." Do you believe this tool

could be used elsewhere than on a road?

A. Yes, it could be worked on any soil of un-

even contour. [360]

Q. I call your attention to page 2 of the patent,

the second column, line 123, and ask you what it

says at that ])oint.

A. On line 120:

"Also it will be found suitable for working th(^

surface on levees, embankments, and tillable land,

and I wish to be understood as claiming it for all

such purposes."

Q. In you opinion, and based on your experi-

ence and training, Mr. Jones, does this Henderson

patent have a free-])lay feature in which the rollers

or rings may move up and dowm relative to the

shaft?

A. They do, and they are so shown in Fig. 3.

Q. In your o])inion, would this relative up-and-

down movement of the adjacent rollers be of assist-

ance in cleaning?

A. I would think so, yes.
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Q. I hand you Defendant's Exhibit P, which is

the Keeler patent No. 165,839, and ask you if you

are familiar with this patent? A. Yes, I am.

Q. Will you describe what the drawings show?

A. The drawing shows a series of wheels or roll-

ers, indicated by the letter C, mounted on a shaft

D, having a large aperture in the center [361]

thereof.

The Court : When you speak of the aperture, to

which one do you refer?

The Witness : The aperture d.

The Court : The aperture d in Fig. 2, is that it ?

The Witness : That is right, yes.

Q. (By Mr. Young) : I call your attention to

the title of this i)atent, which is "Land-Roller," and

ask whether the device shown in this patent would

be suitable for rolling tillable land?

A. It would.

Q. I call your attention to column 1 of the text,

the written material, about halfway down, the para-

graph beginning "Figure 1," and ask you to read

that short paragraph.

A. (Reading.)
'

' Figure 1 is a plan view of my land or field roller

;

and Fig. 2 is a section of the same through the line

XX, Fig. 1."

Q. Does the word "field roller" to you mean

that this is to be used in an agricultural field?

A. That would be the indication to me, yes.

Q. Do you find, in this disclosure of the Keeler

patent, a free-play feature in which the individual
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rollers may move vertically with respect to each

other ?

A. Yes, these should move uj) and down [362]

individually with respect to each other.

Q. I call your attention to the same first column,

to the lower portion th(^reof, the last five lines, be-

.li-inning "the center a])ei'tures/' Would y(Mi read

that?

A. (Reading.)

"The center apertures d of which are made con-

siderably larger than the axle b, as shown in Fig. 2.

so that the rollers will easily adjust themselves to

any unevenness in the gi'ound over which the}

pass."

Q. Mr. Jones, were either Defendant's p]xhibits

Q or P, which are respectively the Henderson and

Keeler patents,—were either of these patents cited

by the Patent Office in the file wrapper of the patent

in suit, Plaintiffs' Exhibit 1 ? A. No.

The Court: I think the Court will adjourn at

this time until half-past 9, tomorrow morning: 9:30.

(Whereupon, at 4:10 o'clock p.m., Thursday,

December 17, 1953, an adjournment was taken

until 9:30 o'clock a.m., Friday, December 18,

1953.) [363]
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Direct Examination

(Continued)

By Mr. Young:

Q. Mr. Jones, before we start on this question

of the Design patent, I want to ask you one more

question: You testified that you have entered pri-

vate practice, after you left the Glenn L. Martin

Company; is that right? A. That is right.

Q. Since that time, have you been appointed

arbitrator for the Manufacturers Aircraft Associa-

tion, in any particular case? A. Yes, I was.

Q. And does the Manufacturers Aircraft Asso-

ciation include the following companies: Douglas

Aircraft, Lockheed Aircraft, Consolidated Aircraft,

North American Aircraft, Bell Aircraft?

A. Yes, they do.

Q. And was the particular question relating to

a patent on an air foil section?

A. On a jet air foil section, yes.

Q. Will you explain what your duties on this

committee were ?

A. It is under the arbitration law, in which

three [371] members are appointed, one each by the

opposing parties, and the two appointed elect a

third ; and I was the third to be appointed. [372]

* * *

Q. Mr. Jones, I hand you Plaintiffs' Exhibit 1,

the Schmeiser patent in suit. No. 2,538,167, and De-

fendant's Exhibit Q, which is the Henderson patent,

No. 1,190,257.
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Yesterday I believe you called attention to the

fact that the weighted member, so-called, in the

j)atent arc— I believe you described tlicm as rollers?

Is that true ?

A. Which patent are you referring to?

Q. Henderson patent, Defendant's Exhibit Q.

A. "Rollers" is what I first called them.

Q. Mr. Jones, these rollers have a large o})eninii-

in them, do the}^? A. Centrally do, yes.

Q. And it is quite a bit larger than the shaft ?

A. Quite a bit larger.

Q. Would you exi)lain, if you can, how any

cleaning action occurs in that device?

A. Well, if we take the central d member, and

it is raised so that the bottom portion of the aper-

ture is adjacent to the shaft b, and the d' member

i^ dro})ped down to an abutment with the shaft b,

then the si)ace w^hich is not marked but, on Fig. 5,

is shown as the space f, will clear each other in

order that the soil may pass out and around the

openings f. [373]

Q. Is it a fair statement to say that tw^o ad-

jacent rings or rollers, one of which moves to the

top of its po&sible travel and the adjacent one moves

to the bottom of its possible travel, will cause a

lateral opening to occur from the space f, which

would {)ermit dirt to escape?

A. That is correct.

Q. I hand you Plaintiffs' Exhibit 22, which is

the Schmeiser patent No. 2,288,110, granted June

:]0, 1942, and I direct your attention to Fig. 4.
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Mr. Jones, I ask if you find in that drawing a

showing of an earth working roller?

A. Yes, I do.

Q. Is it mounted in a frame adapted for draft

by a tractor? A. It is.

Q. Does the frame comprise a transversely ex-

tending draft cylinder mounted on the frame?

A. It does.

Q. And a transverse row of earth working rings

surrounding the draft cylinder in relatively ro-

tatable relation? A. There is.

Q. The rings being hubless?

A. That is right.

Q. And each comprising a band-like rim? Do
you find [374] that? A. I find that.

Q. Does the rim have a substantially greater

internal diameter than the outside diameter of the

draft cylinder? A. Slightly, yes.

Q. Does it have a substantially greater internal

diameter ?

A. Than the outside of the cylinder?

Q. Yes.

A. Practically the same. It apparently fits.

The Court: Well, would your answer be "no"?

The Witness: No.

The Court: Are you saying "no" to me or is

that your answer?

The Witness: Well, your Honor, it would have

to slide over the drum, so that technically it would

have to have a little bit of free play.

The Court: And that is all it has?
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The Witness: That is all.

Q. (By Mr. Young) : Continuing, does it have

a phirality ol' ciicninferentially spaced, outwardly

projecting teeth on the rim? A. It does.

Q. Does each ring com])rise an internally flat

band-like rim of substantially greater width than

thickness? [375] A. It does.

Q. Said row of rings being arranged on the

draft cylinder for limited loose play endwise be-

tween the rims? A. It does.

Q. And the teeth being of lesser width than the

corresponding rim and centered thereon by its ends ?

A. It has.

Q. Mr. Jones, as I understand your testimony,

each of the eleuKMits T read to you, with the ex-

ception of the one which says that there is substan-

tially greater internal diameter of the ring than the

outside diameter of the pipe,—with the exception of

that portion, each of the other requirements I read

to you is found in that drawing, is that right ?

A. Each of the other elements are there.

Q. 1 l)elieve you said that the rings had limited

use i)h\y endwise. On wliat do you l)ase that state-

ment ?

A. On the statement in the specification.

The Court: Don't you have another copy of that

which 1 might see?

Mr. Young: Yes, sir, I do.

^Ir. Naylor: We have an extra copy, your

Honor.

Mr. Young : Mine is not a clean copy, sir.
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Mr. Naylor : I hope this is clean.

Yes, it is free of marks, your Honor. [376]

(Handing document to the Court.)

The Court: What page are you looking at, Mr.

Jones ?

The Witness: I am trying to find the statement

in here that says these rings are free to rotate.

Mr. Naylor: Page 2, column 4.

The Court: Wait; just what is the number of

this?

The Witness: 2,288,110.

The Court : You gave me 2,538,167.

Mr. Naylor : I beg your pardon, your Honor.

Mr. Young: This is a clean copy, your Honor

(handing document to the Court).

The Witness: On page 2, the first column, line

11,

"these rings engaging the roller section with

a relatively close fit and, with the exception of

the endmost ones"

The Court: Will you read that again?

The Witness (Reading)

:

"these rings engaging the roller section with

a relatively close fit and"

The Court : From what line are you reading ?

The Witness: Line 11, in the first column of

page 2.

The Court: I see.
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The Witness (Reading)

:

"these rings engaging the roller section with

a relatively close fit and, with the exception

of the [377] endniost ones, which are secured

by set screws 24, these rings are unsecured and

may rotate indej)endently of each other and

relative to the roller section."

Q. (J^y Mr. Young) : From that i)ortion of the

patent specification which you have just read, does

it make clear to you that the rings must have some

end play?

A. In order to rotate, they must have end play.

Q. 1 hand you Defendant's Exhibit R, which is

the Miller patent No. 1,884,803. Are you familar

with

The Court: Do you have one of those the Court

may examine?

Mr. Young: Yes, your Honor (handing docu-

ment to the Court).

Q. Mr. Jones, I ask you if, to your knowledge,

a commercial tool was ever made in conformity

with the drawings in this application?

A. Yes, many of them.

Q. Do you know who made such tools?

A. The Dunham Company, in Berea, Ohio.

Q. T direct your attention to the first page of

the specification of the patent. To whom is it as-

signed?

A. Assigned to the Dunham Company (1931), a

corporation of Ohio. [378]
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Q. Did you ever see a machine of this type'?

A. Many of them.

Q. When did you see them?

A. In the early '30 's, and clear down to almost

the '40 's.

Q. Where? A. In Ohio, and vicinity.

Q. You have mentioned you saw them in Ohio.

Mr. Jones, I call your attention to an element

labeled 16 in Fig. 4 of this patent. Will you describe

that element, and its function?

A. Well, that is a unit that is free to move in a

vertical plane between the rollers 14. The internal

bore is larger than the hub 15 on which it rides.

The use that that member 16 provides is to mulch

and clean any soil that may pack in the curved por-

tion of the members 14.

Q. Did you ever see a machine of that type in

operation? A. Yes, many of them.

Q. Did it have this member of which you have

been speaking, which you said cleans?

A. That is right.

Q. Did you observe the member do any cleaning

in the field?

A. Yes, I have seen it clean in the field. [379]

Q. What sort of cleaning did it do?

A. The difficulty with the Culti-Packer, which

is the name of the tool here illustrated, in clay soils

that were slightly damj), in portions of the field,

it would plug, and fonii a roller instead of the

Culti-Packer action, which is splitting the front

portion of the soil and resplitting the rear section

;
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and a great difficulty with that in cleaning these

Culti-Packers. They used scrapers, and they were

not satisfactory.

Q. Would you say that central portion labeled

16 in Fig. 4, as it was found in its counterpart in

the commercial tool, did it do any cleaning in the

field?

A. It did a very good job of cleaning.

The Court: Let me ask you about this 16. There

are some sections here at the top that are blank. Do
they appear on the instrument itself?

The Witness: Yes, your Honor. These (indicat-

ing) are staggered.

The Court: Ts this (indicating) on a central

pi])e or block?

The Witness: It is on a central shaft.

The Court: Do they have any up-and-down

movements ?

The Witness: The only up-and-down movement

is on 16. These (indicating) are stationary. [380]

Q. (By Mr. Young) : I hand you Defendant's

Exhibit S, which is the Alexander patent No. 324,-

208.

The Court : Do you have one of that for the

Court, Mr. Young?

(Document handed to the Court.)

The Court: This "D-S o" lias no significance?

Mr. Young: Your Honor, it is not a clean cojn'.

''D-S 5" refers to the Defendant's exhibit in this

case.
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The Court : It is not D-S 5 here.

Mr. Young : I believe it has some other number.

The Court: What number is it here?

Mr. Young: Defendant's Exhibit S.

Q. Mr. Jones, I ask you to describe what you

see in Fig. 3 of this patent.

A. The series of round members designated as

5, having a large aperture centrally of each member,

a shaft 3 supporting two end members 4 which are

secured or in abutting relation to the shaft; each

of the members 5 can move in a vertical plane rela-

tion to the shaft 3.

The Court : Bead that last, about 5.

(The record was read.)

The Court: Well, is 5 a member that moves up

and down, or is that the space?

The Witness: 5 leads down to this (indicating).

The Court: There is no lead line here (indicat-

ing). [381]

Q. (By Mr. Young) : Mr. Jones, are these in-

dividual round members which you have just de-

scribed capable of relative vertical movement?

A. They are capable of relative vertical move-

ment in relation to shaft 3.

Q. And in relation to each other ?

K. And in relation to each other.

Q. I call your attention to projections which ap-

pear to extend outwardly from the periphery of

these rollers. Could you describe what they are?

A. They are fingers or points for cultivating,
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and they are marked 6. Tlie purpose is to cultivate

the soil ahead of the fertilizer and planter which

follows and is driven by the member 3 through a

gear.

The Couii:: Well, do thoy revolve on that shaft

as the 5 revolves ?

The Witness : This 5 revolves as they travel over

the soil. These members (indicating), being tight to

this gear, revolve and drive this mechanism

The Court : Which members are you speaking of ?

The Witness: I am speaking of the members, the

gear members not marked, which ultimately drive

the shaft 8, which is a seed distributing member.

The Court: Well, the 6's don't have any [382]

vertical movement?

The Witness: No, sir.

The Court: All right.

Tile Witness: Yes, the 6's have vertical mov(»-

ment, but the end 4 do not have any vertical move-

ment, because they move with the 5's.

The Court: The 6's do?

The Witness: They move with the 5.

The '^'ourt: And have the same kind of move-

ment?

The Witness: Yes. They are solid.

Tf you will turn to Fig. 1, you will see that there

is a series of these fingers which are generally culti-

vator points, which are attached to the rollers as

they move. They lift the soil.

The Court: Well, do they have any up-and-down

movements ?
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The Witness: Only as the member 5 moves up

and down. They are rigid with the member 5.

The Court : Are there any 5 shown in Fig. 1 %

The Witness: Yes, below the 7, in the second

roller.

Q. (By Mr. Young) : I hand you a group of

three photographs, which are Defendant's Exhibits

G, H and K. Mr. Jones, have you ever seen the

device shown in those photographs'?

A. I saw^ a device without the shaft pictured on

the [383] end of each one of these units.

Q. And by "shaft," you do not mean a round

part
;
you mean what %

A. T mean the support or frame w^hich is at-

tached to the axle on each of these pictures.

Q. Where did you see that machine f

A. Out here south on 99, just below Fresno. I

believe it was Mr. Thomas' place.

Q. With the exception of those arms, you saw

the remainder of the machine there on his prop-

erty ? A. Yes.

Q. Do you recall whether you saw the word

"Schmeiser" spelled out on the ring of the device?

A. Yes, on one side of the ring only.

Q. When did you see this machine, as shown in

this photograph?

A. I believe it was Wednesday noon.

Q. I call your attention to a part of Defendant's

Exhibit K, which has been circled in ink and marked

"thread." Did you see any thread on the machine

at that point?
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A. T saw a voiy faint Vuw of throads, very rusty:

yes.

Q. Did you see any asphalt '?

A. Yes, there was as])halt, because T picked it

off with my knife and went down in. [384]

Q. Where was the asphalt?

A. It was on the rim of the drum.

Q. Would it be a fair statement to say there is a

layer of asphalt enclosins^ the drum?

A. There was a layer of asphalt enclosing the

drum on that portion which I inspected.

The Court: Lot me see that, please.

(Document handed to the Court.)

The Court: This (indicating) is what you call

the drum, is it?

The Witness: This (indicating) is the drum.

The Court: This (indicating) looks like a blank

space.

The Witness : That is open, yes. It is just a hol-

low cylinder.

The Court: A hollow cylinder?

The Witness: Yes.

Q. (By Mr. Young) : Was that the first time

you saw this machine, when you saw it last

Wednesday? A. That is right.

Q. Did you compare the inside diameter of the

rings with the outside diameter of th(^ inotal draft

tube? A. Yes.

Q. What did that comparison show? [385]

A. T would say that there was apju-oximately
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three or four inches—I didn't measure it—of play

between the cylinder, the outside cylinder wall, and

the inside of the rim, of the ring.

Q. And the layer of asphalt cut down that play

by some amount, did it?

A. Probably a half inch.

Q. The asphalt was probably a half inch thick

all the way around?

A. Well, I didn't look underneath, but where I

did inspect it

Q. Assuming it was all the way around, the total

reduction of clearance would be on the order of

twice a half inch, or about one inch, would it not ?

A. That is correct.

Q. Will you please refer to Plaintiffs' Exhibit

1? I am going to read from claim 2, as I did pre-

viously, and ask

The Court: Mrs. Buck, will you read the last

question and answer?

(The record was read, as requested.)

The Court: Suppose there is a two-inch clear-

ance

Mr. Young: Yes, sir.

The Court: and there is a half inch of

asphalt.

Mr. Young: Yes, sir. [386]

The Court : Then there would be one and one-half

inches of clearance all around, would there not?

Mr. Young: Yes, sir, on your hypothetical ques-

tion, that is right.
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May I proceed?

llie Coui't: Yes.

Q. (By Mr. Young) : Mr. Jones, I ask you to

look at those three photographs, which I have

named, and say whether you find an earth working

roller?

Mr. Naylor: Now, your Honor, I hardly think

this is the fair test of anything in this case. Here

is a machine which this gentleman knows nothing

about except that he saw it in Mr. Yeppie Thomas'

yard on Wednesday of this week; and liore he is

being asked to read the patent claims on it. It has

no probative value.

Mr. Young: I think it has a great deal of pro-

bative value. We have shown a chain, where this

machine came from and how Mr. Thomas got it.

The ])urpose of the examination is to show that

the machine, as it now exists, is or is not similar to

that which is defined by one of the claims in this

patent. Tf this is supported as a prior use, it is

necessary to show that it comes within the claims,

or immaterial variations therefrom. [387]

The Court: T think you may answer the ques-

tion.

Mr. Naylor: Tf it is offered for that purpose, I

have no objection.

The Court : It is understood it is offered for that

purpose only.

Read the question.

(The pending question was i-ead.)

The Witness: I do.
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Q. (By Mr. Young) : Is it mounted in a frame

adapted for draft by a tractor? A. It is.

Q, Does the frame comprise a transversely—

I

am sorry. Does something comprise a transversely

extending draft cylinder mounted on the frame?

A. It does.

Q. And a transverse row or earth working rings

surrounding the draft cylinder in relatively rotata-

ble relation? A. There are.

Q. The rings being hubless and each comprising

a band-like rim? A. There is.

Q. Does the rim have a substantially greater

internal diameter than the outside diameter of the

draft cylinder? A. It does. [388]

Q. And a plurality of circumferentially spaced

outwardly directed teeth on the rim?

A. It has.

Q. Each ring comprising an internally flat band-

like rim of substantially greater width than thick-

ness? A. It has.

Q. Said row of rings being arranged on the

draft cylinder for limited loose play endwise be-

tween the rims? A. It has.

Q. And the teeth being of lesser width than the

corresponding rim, and centered thereon between

its ends? A. They have.

Q. Mr. Jones, I hand you two photographs, iden-

tified as Defendant's Exhibits D and E. I ask if

you have ever seen the machine that is shown in

those photographs ? A. No, sir.
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Q. I ask you to study for a moment the machine

shown there, and answer, if yon can, whether it has

any rings. A. Yes, it has.

The Court: You are referring to which?

The Witness : Defendant's Exliibit D-1.

Q. (By Mr. Young) : Ts it a fair statement to

say that the rings are hubless, and that they each

comprise* a band-like rim having substantially

greater internal diameter than the outside [389]

diameter of the draft cylinder?

A. Yes, they do. These here (indicating).

Mr. Naylor: Excuse me, Mr. Young.

May it be understood this line of examination is

under the same understanding, that Mr. Tones is

merely examining a ])hotogra])h, without relation to

a machine?

The Court: That is what appears in the record.

He hasn't seen the machine.

Q. (By Mr. Young): Does the rim on each of

these rings appear to be wider than it is thick ?

A. Yes, it does.

Q. Can you tell from the photograph whetlier

there is any limited loose play endwise between the

rings ?

A. Well, on Defendant's Exhibit D-1 it is ol)vi-

ous that the ring, the second ring from the left, is

free to move up and down, and it appears to be in

an u]) ])osition due to a block of wood under it. It

would be free to move in a lateral movement.

Q. On wlint basis do vou say that .'' Why is that

necessarv ?
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A. So that each ring can move and revolve.

Q. I hand you Defendant's Exhibit U, which is

the Schmeiser patent No. 2,472,386.

You have before you two patents, Mr. Jones; one

is the [390] Plaintiffs' Exhibit 1, and the other is

the one I just handed to you; is that right?

The Court: Is there an additional copy of the

patent ?

(Document handed to the Court.)

Q. (By Mr. Jones) : I direct your attention to

Plaintiffs' Exhibit 1, to the specification toward the

bottom of the first column, and ask you to read the

paragraph beginning "This application."

A. On the first column, line 41 states

:

'

' This application is a continuation in part of

co-pending application Serial No. 534,570, filed

May 8, 1944, on Soil Pulverizing and Rolling

Implement; now United States Patent No.

2,472,386, dated June 7, 1949."

Q. Referring again to Defendant's Exhibit U,

would you say that Defendant's Exhibit U is the

parent case, and that Plaintiffs' Exhibit 1 is the con-

tinuation in part case?

A. Defendant's Exhibit U is No. 2,472,386; and

on line 44 of patent No. 2,538,167, line 44 states

:

"now United States Patent No. 2,472,386,

dated June 7, 1949."

Defendant's Exliibit U is also dated June 7, 1949,

and therefore is the parent case.
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Q. Mr. Jones, I ask you to look at [391]

The Court: Is it your answer that it is a con-

tinuation of the other patent?

The Witness : Yes, sir.

Q. (By Mr. Young) : I ask you to look at Fig-

ure 1 of the parent ease, Defendant's Exhibit U,

and then look at all of the drawings in Plaintiffs'

Exhibit 1, and tell me if you find that view dupli-

cated anywhere.

A. I find no duplicate views.

Q. We are just referring to the view of Figure

1 of Defendant's Exhibit U?
A. Figure 1 in Defendant's Exliibit U is not

found in })atent No. 2,538,167, which is the parent

patent. P]xhibit 1

The Court: Read that answer.

(The answer was road.)

The Court : Is that the ])arent patent, No. 2,538,-

167?

The Witness : No. The parent is 2,472,386.

The Court : Proceed with your questions.

Q. (By Mr. Young) : T call your attention to

Figure 2 of the parent ease, Defendant's Exhibit U:

Do you find that view duplicated in the patent in

suit. Plaintiffs' Exhibit 1 ?

The Court : Which one are you referring to now?

Mr. Young: Figure 2.

The Witness : I do not. [392]

M7\ Naylor: May I hear that last question?

(The question was read.)
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Q. (By Mr. Young) : I call your attention to

Figure 3 in the parent case, Defendant's Exhibit U,

and ask if you find that view duplicated in Plain-

tiffs' Exhibit 1? A. I do not.

Q. I call your attention to Figure 4 of the De-

fendant's Exhibit U, and ask if you find that view

duplicated in Plaintiffs' Exhibit 1%

A. I do not.

Q. I call your attention to Figure 5 of Defend-

ant's Exhibit U, and ask if you find that view dupli-

cated in Plaintiffs' Exhibit 1?

A. I do not.

Q. As I understand your testimony, Mr. Jones,

you do not find a single view in any of the drawings

in Defendant's Exhibit U which is duplicated in

Plaintiffs' Exhibit 1? A. That is right.

Q. I hand you Defendant's Exhibit M and De-

fendant's Exhibit N, which are the file wrappers of

patents Nos. 2,538,167 and 2,472,386, respectively.

I ask you to look into the file wrapper of De-

fendant's Exhibit N, and tell me if you can find

the Notice of Allowance? [393]

The Court : Mr. Young, what is that N %

Mr. Young: It is the file wrapper and contents

of Schmeiser patent No. 2,472,386, previously iden-

tified as the parent case.

The Court: Had you finished your question?

Mr. Young: Yes.

The Court : Read it, Mrs. Buck.

(The pending question was read.)
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Tlie Witness: I find the Notice of Allowance.

Q. (By Mr. Young) : What is the date<?

A. The Notice of Allowance is dated December

23, 1948.

The Court: What does "Notice of Allowance"

mean?

The Witness : Are you asking me ?

The Court : Yes, I am asking you.

The Witness: The Notice of Allowance is the

completion of the case in the United States Patent

Office, and you are notified of the allowance of the

number of claims that have been allowed, and there-

upon you forward a filing fee of $30 and have the

patent issue.

The Court: What was the date?

The Witness: December 23, 1948.

Q. (T>y Mr. Young) : How many claims were

allowed? A. One claim. [394]

O. Will vou read the claim and tell me if it has

anything to do with free })]ay of toothed rings?

A. You want me to read it out loud, the whole

thing ?

Mr. Naylor : Tf it will save time, I think we may

stipulate that claim 1 of the parent patent. No.

2,472,386, has no relation to end play.

Mr. Young: Nor radial play?

Mr. Naylor: It is directed to different subject

matter.

y{\\ Young: But does the stipulation include

that the claim embodies neither radial play nor end

play?
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The Court : Well, the Court will take a recess for

a few minutes.

(Short recess taken.)

The Court: You may proceed.

Q. (By Mr. Young) : Mr. Jones, just before

recess I asked you if you could find the Notice of

Allowance, and you gave me the date; did you not?

A. I did.

Q. I asked you to refer to Plaintiffs' Exhibit 1,

the mechanical patent in suit, and tell me the filing

date of that patent.

A. Filed on February 16, 1949.

Q. Thank you. Now, I direct your attention to

Defendant's [395] Exhibit N, the file wrapper of the

parent case. I ask if you can find, in that file

wrapper, a requirement for division made by the

Patent Office? A. I do.

Q. Will you please read that requirement?

A. In the first Patent Office action, Paper No. 3,

dated December 2, 1944, following the first para-

graph, it states, "division is required."

Mr. Na3^1or: May I suggest that paragraph be

read? It is not too long, and it will illustrate the

testimony at this point, your Honor.

Q. (By Mr. Young) : Will you please read the

paragraph requiring division ?

A. (Reading)

:

"The claims include two independent inven-

tions and are grouped as follows. (I) Claims 1
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tlirou2:h 9 relate to the specific structure of

roller unit, examinable in class 55, either sub-

class 12 (Rollers and Harrows) with the pat-

ents to Garst 1,497,779 and Trompeter 1,073,373,

or subclass 23 (Crush-bars and Harrows) with

the patents to Rigg and Bartmes. (II) Claims

10 and 11 relate to the general combination of

drag and roller unit, examinable in class [39r)]

55, subclass 77, Barred and Corrugated Rollers,

Disks, with the patents to Garst 1,304,871,

Trompeter 1,075,678, and Ohlsen."

Following that is the statement, "Division is re-

quired."

Mr. Young: Thank you. That is all.

Cross-Examination

By Mr. Naylor: [397]

* * *

Q. A moment ago, when you were referring to

the file history, or rather, the two file histories of

the mechanical ])atent cases, that is, Schmeiser pat-

ent 2,472,836, [399] the file history of which is be-

fore you, and—what is that exhibit number, Mr.

Jones'? A. N.

Q. N? A. Defendant's Exhibit N.

Q. and then the file histoiy of Schmeiser

patent No. 2,538,167—I think you have that before

you, do you not? A. Yes, I do.

Q. And that is what ?

A. Defendant's Exhibit M.
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Q. When you were asked by Mr. Young concern-

ing the duplication of figures in the drawings form-

ing a part of the patent in suit, from the drawings

forming a part of the parent application—do you

recall that testimony ? A. I do.

Q. As I understand it, your testimony was that

not one of the figures of the parent application

drawings were repeated or duplicated in the appli-

cation which resulted in the Letters Patent in suit.

A. I couldn't find any that were duplicated.

Q. You could not? A, No.

Q. Now, is it your position that the subject

matter of the claims of the patent in suit, namely,

Schmeiser [400] 2,538,167, which is here as Plain-

titfs' Exhibit 1, is not disclosed in the parent case

application ?

A. That the patent—that the claims in the par-

ent application

Q. No, let me make that absolutely clear. Is it

your position that the subject matter of the claims

of the patent here in suit, namely, Schmeiser patent

2,538,167, is not disclosed in the parent application?

The Court : Which is 2,472,386 ?

Mr. Naylor: CoiTect, your Honor.

The Witness: Yes, it is disclosed in 2,472,386.

Q. (By Mr. Naylor) : It is disclosed in specifi-

cation of the parent application, is it not ?

A. Yes.

Q. And it is disclosed in the drawings of the

parent ap])lication, is it not? A. Yes.
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Q. Without identity of the figures in the draw-

ings? A. That is right.

Q. And it is covered or contained in certain of

the claims which were originally asserted in the

parent application ; is that not a fact ?

Mr. Young: I believe that question is hard to

answer, because it says "certain of the claims."

Which claim is [401] alleged to support the latter

case?

Mr. Naylor : I think I can help Mr. Jones in that

regard.

Q. T direct your attention, Mr. Jones, to claims

1 to 9, as originally asserted in the parent applica-

tion, which is shown here in Defendant's Exhibit N.

A. All of these claims were cancelled?

Q. The claims of group 1, referred to in the

first Patent Office action on that application.

Mr. Young: Same objection. Can you refer to

one claim nt a time ? To refer to nine claims is quite

a group.

Ml-. Naylor: I assume Mr. Jones is familiar with

this file history, and can testify.

The Court : You may answer the question, if you

can.

The Witness: Well, all of these claims were re-

jected on the references cited.

Q. (By Mr. Naylor) : Theyw^ere?

A. Yes. Claims 1 through 6 are deemed to be

anticipated by Alexander. Claims 7, 8, 9 are deemed

to be anticipated by Dick, whose draft frame is

ad<Miit(Ml (that is. able") to be disy)osed \ertically.
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Q. It is a fact, is it not, that claims 1 to 9, as

originally asserted, were recognized by the Patent

Office Examiner to copy claims asserted in the case

as directed to [402] the roller unit? A. Yes.

Q. And the division was required between that

group of claims and the second group, which the

Examiner stated related to the general class of drag

and roller units?

A. That is right, examinable in class 55, as

stated in the Office action.

Q. The parent case eventually issued on the basis

of one claim, did it not?

A. Yes, that is right.

Q. As shown in Schmeiser patent 2,472,386?

A. That is right.

Q. And it is a fact, is it not, that that particular

claim is directed to entirely different subject matter

than the patent in suit ?

The Court : Which claim is it ?

Mr. Naylor: It is the only one. There is one

claim in the patent.

The Court : But which one is it ?

Mr. Naylor: I beg your pardon. It is the one

claim of 2,472,386.

The Court: AVhere is it referred to in patent

"
K 2,472,386?

Mr. Naylor : On the last page of that copy, your

Honor, in column 4. [403]

The Court: Column 4?

Mr. Naylor: Yes, your Honor; just above the

applicant's signature.
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Tlie Court : Is there a column 4 on here ?

Mr. Naylor : Yes. I think I can clear that up.

The Court: Oh, yes.

Mr. Naylor: And the claim appears about mid-

page.

The Court: About the middle of the page?

Mr. Naylor : Yes, sir.

The Witness: May T have the question?

The Court : Does it appear after line 25 ?

Mr. Naylor: Yes.

"what I claim as new and useful and desire to

secure by Letters Patent is"

then follows tlio claim.

The Court: Road the question.

(The question was rend as follows: "And it

is a fact, is it not, that that ])articular claim is

directed to entirely different subject matter

than the patent in suit?")

The Witness: Tt is.

Q. (By Mr. Naylor) : Now, Mr. Young called

your attention to the Notice of Allowance.

The Court: Will you pardon me a minute and

let me [404] read this claim?

Mr. Naylor: Yes, sir.

(The T'ourt examines documiMit.)

The Court : You may ])roceed with the question.

Q. (By Mr. Naylor) : Mr. Young directed your

attention to the Notice of Allowance in the parent

application, which is the file history, Defendant's

Exhibit N. A. He did.
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Q. Do you note in the file history, immediately

preceding the Notice of Allowance, an amendment

filed in Mr. Schmeiser's behalf in that case, a paper?

A. The paper immediately preceding the Notice

of Allowance, is a Notice from the Examiner stating

certain obvious informalities in the application may
be corrected by the Examiner.

Q. Those w^ere the Examiner's corrections of

grammatical errors; is that correct?

A. That is correct.

Q. What is the paper immediately preceding

that, Mr. Jones?

A. That is the amendment responding to the

official action of June 15, 1948,

Q. There are certain remarks

A. May I finish? [405]

Q. Yes, indeed you may.

A. under application serial number 534,570.

Q. Will you read the responsive action on behalf

of Mr. Sehmeiser? A. (Reading):

^'Div. 1 Room 7806

*' Applicant: Theodore G. Sehmeiser

"Serial No.: 534,570

"Filed: May 8, 1944

"For: Agricultural Implement

"Stockton, California, November 27, 1948.

"Hon. Commissioner of Patents

"Washington, D. C.

"Sir:

"Responding to Official Action of June 15, 1948,
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ploaso amend the above-ontitled application as fol-

lows :

^'Remarks

"The finally rejected claims are cancelled without

prejudice. Tn so cancelling them, applicant does not

concede that the subject matter is not patentable to

him over the references cited, but since these claims

seem to be directed to divisional subject matter from

the allowed claim, it is applicant's intention to file

forthwith a divisional application directed to the

subject matter of these claims and the substance of

other [406] cancelled claims to which he believes he

is entitled.

"It appears that the case is now in a condition for

allowance and such action is solicited.

"Respectfully submitted,

"WEBSTER & WEBSTER,
"Attorneys for Applicant."

Mr. Naylor: Thank you.

May T see Plaintiffs' Exhibit 22.

(Document handed to counsel.)

Q. r will show you Plaintiffs' Exhibit 22, which

is the earlier Schmeiser patent, and direct your at-

tention to the specification, page 2, column 1; and

yesterday, I think it was, and again this morning,

you referred to certain language in that column, in

characterizing the relation of the rings to the draft

tube or pipe.
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Would you be so kind as to read the entire para-

graph commencing in line 1, column 2, of Schmeiser

patent No. 2,288,110?

A. Line 9, page 2, on the first column?

Q. Yes. A. (Reading)

:

"A plurality of annular bands or packer

rings 23 are engaged on roller section 17 from

end to end thereof and edge to edge relation;

these rings engaging the roller [407] section

with a relatively close fit and, with the excep-

tion of the endmost ones which are secured by

set screws 24, these rings are unsecured and

may rotate independently of each other and

relative to the roller section. Each ring is

formed with a multiplicity "

The Court : Where are 3^011 reading ?

The Witness: Right here (indicating).

Mr. Naylor: That is sufficient.

The Court: You may proceed.

Mr. Naylor: That is sufficient for the purposes

of my question.

Q. What does the phrase "edge to edge relation"

imply to you?

A. It implies that the member 23 in the drawing

Fig. 4, that those are in edge to edge relation with

each other.

Q. That is, they are abutting ? A. Yes.

Q. That means that the rings 23 lie against each

other on the draft tube 17 ; is that correct ?

A. Their edges are abutting each other, yes.
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The Court : Is that shown on Figure 4 ?

Mr. Naylor: Yes, your Honor. The witness has

referred to Figure 4 as showing that.

Q. The patentee, does he not, Mr. Jones, in that

same paragraph, speaks of the rings as engaging the

roller [408] section with a relatively close fit, is that

correct? A. They do.

Q. T am directing your attention to the same

paragraph. A. Yes.

Q. Now, if the rings 23 are in abutting relation-

ship, that is, edge to edge, is it not a fact that they

are locked against any end play, that is, lengthwise

of the draft cylinder 17, by virtue of the fact that

the end rings are locked rings'?

A. They are restrained from moving off of the

cylinder by those end rings.

Q. Now, I understood you to say that there was

a limited end play of the rings 23 in Schmeiser

patent 2,288,110; is that a correct statement?

A. T would say so, yes.

Q. How limited?

A. Well, limited enough that these will revolve,

as he states in the second page of the patent 2,288,-

110, which I just read.

Q. Yes. It is a looseness sufficient only to permit

one ring to turn in relation to the other; is that a

fact? A. That is right, yes.

Q. You did not mean to imply that one ring

could, in the structure disclosed in Schmeiser patent

2,288,110, move away from the next adjacent ring in

any appreciable degree ? [409]
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A. You mean in vertical plane ?

Q. No, endwise of the draft tube.

A. You mean spread out from edge to edge % No,

just enough to revolve.

Q. But they could not be moved in any appreci-

able degree away from each other on the draft tube %

A. No. If you move the end retaining ring out,

you would naturally have more room between the

different rings.

Q. And in doing that, you would be doing some-

thing other than the patentee specified in that pat-

ent?

A. He said it w^as just relative movement, that

is all.

Q. He said "in edge to edge relation'"?

A. Yes.

Q. But they were locked up, were they not, on

the draft tube by the set screws 24 in the end rings ?

The Witness : Will you let me have the first two

words ?

(The question was read.)

The Witness: They were retained on the drum

by the set screws 24, and securing that ring to the

cylinder.

The Court : Were they close to each other, by

that operation you mention ?

The Witness: According to the specification,

they were just close enough to revolve independ-

ently.

The Court : That is, edge to edge ?
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The Witness : That is right. [410]

Q. (By Mr. Naylor) : Do you have your copy of

the prior arts patent before you, that is, the Hender-

son patent? A. No, I do not.

The Court : I am not sure that I have a copy of

Exhibit Q. That is tlie Henderson?

Mr. Naylor: Yes, that is the Henderson, your

Honor.

Mr. Young has been kind enough to lend his copy.

(Document handed to the witness.)

Q. (By Mr. Naylor) : Tt is true, is it not, that

in Hendei'son patent 1,190,257, Defendant's Exhibit

Q in this case, that Henderson also locks or restrains

the rollei's d, d', et cetera, in rehition to each other,

by the manner in which he mounts the rollers c' and

c on the shaft b; is that not a fact? A. Yes.

Q. It is a fact, is it not, that the rollers c' and c

are described by him as being rigidly connected to

the shaft b?

A. Yes, it is. Page 2, second cohnnn, line 90:

"The means shown in Figs. 6 and 7 is one Form

of my device for independently adjusting and lock-

ing the members with respect to each other in a

central position, and it is obvious that other means

of locking these together and with the side wheels

(c) [411] {(•') may be employed."

Q. It is a fact to be drawn from that descnption

that the members d, d', et cetera, are locked or held

together on shaft b or in relation to be lengthwise?

A. Secured in relation leng-thwise.
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Q. Lengthwise of the shaft ?

A. No, they are free to roll. They can be locked

just exactly the same Mr. Schmeiser could lock his.

Q. Just the same as Mr. Schmeiser did lock his,

as indicated in the patent drawing; isn't that right?

A. I didn't say that. I said the same as he prob-

ably could lock them. I said each of the rollers in-

dependently could bring them together tight enough

to probably lock them,

Q. Yes,

A. just as Mr. Henderson can do in this

case.

Q. Now, is it your contention that the rollers d,

d', et cetera, are free to move in up and down or

vertical relation to the shaft b?

A. It is my contention that they can move up

and down, in a vertical plane, on shaft b.

Q. Between the side wheels c' and c,

A. That is right.

Q. is that correct? A. Yes. [412]

Q. By the way, Mr. Jones, how would you de-

scribe the elements d and d'? They are not rings,

are they f

A. No, they are weighted members, according to

the phraseology in this patent.

Q. They are actually in the form of discs, aren't

they ? A. Yes, I would say so.

Q. And this is primarily a road roller?

A. Well, I would say it was a soil roller.

Q. Well, how is it identified in the patent?
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A. It is identified as a road roller. However, it

states, on page 2, lines starting at 120,

"also it will be found suitable for working

the surface on levees, embankments and tillable

land, and T wish to be understood as claiming

it for all such jHirposes."

Q. Now, coming back to this characteristic of

side wheels, c' and c being rigidly connected to the

shaft b, those locked wheels prevent any free play

up and down the shaft, that is, the length of the

shaft, by the members d, et cetera, did they not?

A. Do T understand you to say that member c

and c' restrict the movement of the members d, d',

and so forth?

Q. Up and down the length of the shaft.

A. Oh, laterally, of movement of the unit? [413]

Q. That is exactly what I had in mind.

A. Yes, they restrain it.

Q. Now, what is your theon^ as to how the Hen-

derson discs or weighted members, as you call them,

d and d', are able to clean themselves?

A. The pockets. Fig. 5, indicated by the letter f,

when one will take d in relation to d' of the weighted

members, when d is in its uppermost position, that

is, with the lower portion of the aperture in abut-

ment with the shaft b, and d' with the upper portion

of the aperture in abutment with the shaft b, the

cleaning effect is such that the f pockets are open

to the, we will say, atmosphere.

Q. To what extent are they open?

The Court: You say what pockets?
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The Witness: "f."

The Coiii-t : Referring to which figure ?

The Witness: Figure 5.

The Court: Read that answer, Mrs. Buck.

(The answer referred to was read.)

Q. (By Mr. Naylor) : To what extent do the

pockets f, as shown in Fig. 5, open to the atmos-

phere ?

A. One f, in relation to the other, is open, would

probably be in the order of about 10 to 50 per cent,

as closely as you can get from the measurements on

the drawings [414] on this patent.

Q. A relatively small opening, would you say?

A. Well, if these rollers are, say, 18 or 20 inches,

you would have a good clearance of possibly an inch.

Q. And is there any provision made for clear-

ance as to material that might move into the central

aperture, or apertures, of disc d, et cetera, sur-

rounding shaft b?

A. That would depend entirely upon how much

space there is between the weighted members d, d',

and so forth, et cetera.

Q. Did you find anything in Henderson making

reference to clearance of the shaft area of the

weighted members d, et cetera?

A. I haven't noticed any, found any reference

directly to that particular spot. It is not indicated

by any numeral, and I would say that, from my
experience on rollers and contact with other rollers.
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where it is in close contact you would have a small

amount in and a small amount out.

Q. Now, will you turn your attention, please,

Mr. Jones, to the Keeler patent, No. 165,839, De-

fendant's Exhibit P.

The Court: Do you have one of those patents?

Mr. Naylor: We have a black photostatic copy

of it, your Honor (handing document to the [415]

Court).

Q. It is true, is it not, that Keeler identifies the

subject matter of that patent as a Land-Roller, is

that not true? A. That is right.

Q. Was that device designed to be drawn by a

tractor, or other means ?

A. Well, Mr. Naylor, in 1875 there were no

tractors.

Q. I thought that would be your answer, Mr.

Jones.

I understood you to say yesterday that, in Keeler,

there was shown a free-i)lay feature. Is that cor-

rect? A. A free-play feature?

Q. Yes. A. Between what members?

Q. Between the rollers and the central shaft.

A. Between D and—is that sub-B shaft? Mine

is very—I can hardly read it. If the shaft is sub-B,

as it ai)pears on this patent, and the aperture is D,

then there is considerable play in between the aper-

ture and the shaft.

Q. What would you have to say with respect to

movement of the rollers C, along the shaft, the

length of the shaft?
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A. Well, from the drawing in Fig. 1, I would

say it is very sloppy, as the term is used in agricul-

ture.

Q. Sloppy in what respect %

A. In lateral movement.

Q. Do you so interpret it, or is that a drafts-

man's [416] indication of ordinary clearance, frie-

tion-free clearance ^.

A. Just what a draftsman's indication was back

in 1875, I don't know^; but it would appear to me a

drawing showing that much clearance on this sized

machine, or unit or element of this size, would re-

quire there be quite a lot of room for play laterally

of members C.

Q. Have you ever seen the device embodying the

Keeler invention %

A. I have never seen a Keeler roller; never.

Q. You have never seen one in use, then, I as-

sume *? A. No; no.

Q. Going back to the Henderson patent No.

1,190,257, I would like to ask you if, based on your

experience in the agricultural implement field, if

replacement, the cost of replacement of parts, is a

factor? A. It is in some implements, yes.

Q. Is it a factor in the case of any implement

that has a part that is subjected to wear?

The Witness : Will you read that, please?

(The question was read.)

The Witness: As to price?
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Q. (By Mr. Naylor) : As to practicability,

price.

A. T just don't quite understand you, Mr. Nay-

lor; I am sorry. [417]

Q. Well, let us put it on a diiferent basis. When
a manufacturer is concerned with the production

and sale of an agiicultural implement, is it not a

fact that attention is paid, in the design of that

equipment, to reduce the cost as much as possible

of any replaceable part or wearing parf?

A. Well, in good agricultural engineering, it is

very definite that cost is a factor. However, depend-

ing upon the utility of the unit, whether or not it

would be profitable to buy a unit such as we are

discussing hypothetically, and to have expensive

parts for it, would all result in a factor as to what

that imit would be used for, and the returns it would

bring to the man using it.

Normally I would say yes, the cost definitely does

enter into the matter of manufacture, the design of

manufacture.

Q. I see. Do you know what the Henderson

weighted members were made of ?

A. According to the sketch here, it would prob-

ably be cast iron, and in those days it probably was

cast iron. In 1916, cast iron was very reasonable.

Q. Would you say that the weighted members d

and d', et cetera, of Henderson, cost more or cost

less than the rings used on the device we have been

discussing here in court?
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A. The difference in the time, the time that this

was developed as against the price of the rings as

now made [418] by Mr. Schmeiser, these I would

definitely say w^ould be cheaper.

Q. That is,

A. The ones of Henderson would be cheaper.

Q. How about today ?

A. Then the matter of pure weight, as against

the molds or patterns of Schmeiser, undoubtedly

with his w^eight difference, the Henderson would

cost more.

The Court: Well, it is 12 o'clock. I think the

Court will recess until 1 :45.

Mr. Naylor : Thank you, your Honor.

(Whereupon, at 12:00 o'clock noon, a recess

was taken until 1:45 o'clock p.m. of the same

day.) [419]

Friday, December 18, 1953. 1 :45 P. M.

GEORGE DOUGLAS JONES
the witness under examination at the time of the

recess, resumed the stand and testified further as

follows:

Cross-Examination

(Continued)

By Mr. Naylor

:

Q. Mr. Jones, just at recess I was directing your

attention to the Henderson patent. Do you have that

before you ? A. I do, yes.
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Q. As I understand it, you have stated that when

adjacent roller units, such as d and d', respectively,

were maximum up and maximum down, that there

can be self cleaning; is that correct?

A. That is my statement, yes.

The Court: What is that question and answer?

(The record was read.)

Q. (ByMr. Naylor) : Under what circumstances

would you have this occur in the use of Henderson's

Road-Roller?

A. On very uneven terrain.

Q. It would be, would it not, when d is riding a

liigh point and d' is riding the ])ossible lowest point?

A. Yes, d would be riding on a high ridge, and

d' on a low portion of the soil. [420]

Q. Such as a shoulder?

A. Such as on a narrow shoulder, yes.

Q. Now, Mr. Jones, in the prior art ])atents, with

which you have treated on direct examination, can

you point to a single one of such patents showing

the structural combination functioning for the same

purpose as the roller unit shown in the drawings

described in the specifications, and as defined in the

claims of the Schmeiser patent in suit?

A. Well, if you take the Henderson patent

—

and we will have to mark it in order for me to de-

scribe the portion of those members d and d'—you

will note that we will say the hub portion of d

has

The Court: You are now referring to Figure 3?
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The Witness: Figure 3, yes, sir.

has a wide bearing surface and a narrow por-

tion before the indent f occurs. That structure

The Court: Wait just a moment until I find

that. Is that in Figure 3 ?

The Witness : Figure 5 is in f
,
your Honor.

The Court: Oh, yes.

The Witness: The extended portion may repre-

sent the fingers or projections of Schmeiser.

Q. (By Mr. Naylor) : You would have to mod-

ify it to make it so, would you not? [421]

A. You would have a different finger or pro-

jection than the one set up by Schmeiser patent

No. 2,537,167.

The Court: Read the last question and answer.

(The record was read.)

The Witness : The aperture in the center of these

members, d, d', and so forth, would be in the same

relation as the Schmeiser ring. The holding member

c in Fig. 3 would be in the same relation as Schmei-

ser 's end ring shown in patent 2,288,110, as with set

screw 24.

Q. (By Mr. Naylor) : There again it is a matter

of modification, is it not %

The Court : Let me find that last one.

Is that the one that is referred to as the parent

patent ?

The Witness: That is Exhibit 22 of Plaintiffs.

The Court: Well, is that the one you refer to as

the parent patent %
*
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The Witness : As the parent case.

Mr. Naylor: No. Am I correct that

The Witness : Let me chock the parent case.

Mr. Naylor: I don't think you want to give that

impression, Mr. Jones. 2,288,110 is not the parent

case.

The Witness : No, that is not the parent case. It

is Plaintiffs' Exhibit 22, which is 2,288,110.

The Court : You may proceed. [422]

Is there a question unanswered ?

(Question read as follows: "There again it

is a matter of modification, is it not?")

The Witness: Yes, there is a modification.

Q. (By Mr. Naylor) : I would like to interrupt

you at that point to ask if it isn't a fact rollers c'

and c of the Henderson patent are support rollers?

A. They are supported rigidly to the shaft, and

do not move in a vertical plane.

Q. And they act as a support for the shaft and

the members earned by it?

A. Yes, they do, but not for the members

carried by it. It is supported on both sides—on

botli ends with these rollers, which are not vertically

movable, and that supports the shaft on which the

members d, d', and so forth, ride.

The Court : You are now referring to c ?

The Witness : Figure 3, c and c'.

Q. (By Mr. Naylor) : You do not find compa-

rable rollers in the patent in suit, 2,588,167, Plain-

tiffs' Exhibit 1, do you .^
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A. Let me have that one again. 2,538,167'?

Q. Yes.

A. (After examining document) : No. [423]

Q. Now will you proceed"?

A. I think I have described

The Court: Well, have you answered the ques-

tion?

The Witness: I just said ''no."

The Court : You said " no " ?

The Witness : Yes.

Q. (By Mr. Naylor) : Then it is a fact, is it not,

that there is no single one of the patents dealt with

by your own direct examination, showing the struc-

tural combination functioning for the same purpose

as the roller units shown in the drawings, described

in the specifications and as defined in the claims of

the Schmeiser patent in suit; is that not so?

A. There is a teaching in the patents which I

have referred to as to the structural

Mr. Naylor: May I have an answer to the ques-

tion? I think you can answer that "yes" or "no."

The Court: Read the question.

(The pending question was read.)

The Witness : Not a single patent, no.

Q. (By Mr. Naylor) : Not a single patent ?

A. By that I mean each patent does not show

each one of the elements that is in the Schmeiser

patent.

Q. In the structural combination set forth there-

in [424] A. That is right.
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Q. deseril)ed therein, and claimed therein?

A. That is right.

Mr. Naylor : No further questions. [425]

* » *

Mr. Young: I have no further witnesses, your

Honor.

The Court: You may proceed. [428]

Mr. Naylor: Thank you, your Honor.

Mr. West.

ARCHIE C. WEST
called as a witness on behalf of the plaintiffs in

rebuttal, being first duly sworn, was examined and

testified as follows:

The Clerk: State your full name, please.

The Witness: Archie C. West.

Direct Examination

By Mr. Naylor

:

Q. Mr. Wc^st, will you please state your occupa-

tion and residence?

A. My occupation is office manager; and my
residence, 1611 Poplar, Fresno.

Q. And by whom are you employed as office

manager? A. T. G. Schmeiser Company.

Q. And they are located here in Fresno?

A. Yes, sir.

Q. How long have you been so employed by T. G.

Schmeiser Company ?

A. I was first employed in March of 1948, and

have been continuously employed, except for two
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months in the end of 1949, November 23 to January

23 of 1950, during which time I took a leave of

absence.

Q. Will you please state to the Coui-t, Mr. West,

what are your duties as office manager for T. G.

Schmeiser [429] Company?

A. My specific duties are keefjing the records

for the company.

Q. And have you been working with that assign-

ment since your first employment by T. G. Schmei-

ser Company*? A. Yes, sir.

Q. Do you have charge of the records of the

T. G. Schmeiser Company, as of this date*?

A. Yes, sir.

Q. Can you tell us who owns and operates T. G.

Schmeiser Company at this time?

A. Mrs. Ethel R. Schmeiser.

Q. Did you ever work for Mr. T. G. Schmeiser

in his lifetime? A. Mr. T. G. Schmeiser?

Q. Yes. A. Yes, sir.

Q. Will you state to the Court for what period

of time you worked for Mr. Schmeiser?

A. For Mr. Schmeiser, from March 29, 1948, to

November—well, let's see, November 23—until his

death, I would say, sir.

Q. When was that, as you recall it?

A

Q
A
Q

That was February 12, 1950.

Do you know Mrs. Leila M. Schmeiser? [430]

Yes, sir.

Who was she?
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A. She was the wife of Theodore G. Schmeiser.

Q. And was Mrs. Leila M. Schmeiser, the wife

of T. G. Schmeiser when you first went to work for

him? A. Yes.

Q. And where is Mrs. Leila M. Schmeiser today ?

A. She is dead.

Q. She is dead? A. Yes.

Q. Will you tell the Court when she died, as near

as you can recall ?

A. As near as I can recall, it was in the late

spring of 1949. I don't remember the exact month.

Q. Did Mrs. Leila M. Schmeiser, during her life-

time, take any active part in the business of Mr.

Theodore G. Schmeiser? A. Yes, sir.

Q. What specifically did she do, according to

your personal knowledge ?

A. When I first went there, she was taking care

of all the records, the advertising, and the financial

matters.

Q. The financial matters? A. Yes, sir.

Q. And did you work under Mrs. Schmeiser 's

directions? [431] A. Yes, sir.

Q. Will you tell the Court, please, what kind of

records T. G. Schmeiser Company has showing the

business done and being done?

A. We have our cash book records, our general

sales records, for sales, receipts for cash. We have

our disbursement records for cash that is paid out,

and records for the employment of the employees.

Q. Were you asked, by counsel for T. G. Schmei-
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ser Company, to search for and produce all employ-

ment records of Mr. Yeppie Thomas ?

A. Yes, sir.

Q. And did you find such records'?

A. I did, sir.

Q. And did you deliver them to counsel?

A. I did, sir.

Q. I will show you what has been marked here

as Plaintiffs' Exhibit 25 for identification, and will

ask if that is the collection of records which you

found on that search ? A. Yes, sir.

Q. Can you identify Plaintiffs' Exhibit 25 as be-

ing produced by you or found by you, in a regu-

larly kept record of T. G. Schmeiser Company?
A. Yes, sir. [432]

Q. And in what sort of a system was that par-

ticular record. Plaintiffs' Exhibit 25, kept?

A. Those were kept in a loose leaf binder.

Q. And were there other emplojnnent records in

that binder ? A. Yes, sir.

Q. Are you satisfied that the record before you,

Plaintiffs' 25 for identification, comprises the entire

record of T. G. Schmeiser Company concerning the

employment of Mr. Yeppie Thomas ?

A. Yes, sir.

Q. Mr. West, will you please examine Exhibit 25

for identification, and state whether or not there is

a reference in those records to the date on which

Mr. Thomas entered the employment of T. G.

Schmeiser Company. A. Yes, there is.

Q. Will you please state it?
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A. This, on the top of the page. It is on sheet

1
—

"Eiitei'ed our (^mi)l()y 12-9-;^9 — on ])art-time

basis."

Q. And you interpret tliat to mean December 9,

1939 ? A. Decem])er 9, 1939.

Q. Now, will you state to the Court where, on

Plaintitfs' 25, that particular notation occurs?

A. It is on sheet 1.

Q. And how is sheet 1 thus identified ? [433]

A. It i< identified with a ])encil marking' on the

slieet, the "1" with a circle around it.

Q. Is there an indication on Plaintiffs' 25 for

identification of the date of termination of Mr.

Thomas' employment? If so, will you please state

to the Court where you find it ?

A. Yes, sir, there is, on page 7, sheet 7.

Q. Sheet 7 ? A. Or page 7.

Q. And what is stated there concerning the ter-

mination of emplojTiient?

A. "December 27th, employee left for Navy

Yard on December 27th."

The Court: Of what year?

The Witness: 1941.

Q. (By Mv. Naylor) : Now, Mr. West, will you

please examine Plaintiffs' 25 for identification and

state whether or not it contains any reference to

the furnishing of a statement concerning employ-

ment to Mr. Thomas? If so, please state where you

find it.

A. Yes, sir. On sheet 1, at the bottom of the
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page, it says, "Complete statement of the above

nceomit given to Yeppie Thomas, April 6, 1940."

Q. And does there appear to be a signature or

a [434] handwriting of any kind adjacent to that

entry? A. Yes, sir.

Q. Do you find a signature on sheet 3 of Plain-

tiffs' 25? A. Yes, sir.

Q. And what name appears to be written there?

A. "Yeppie Thomas."

Q. Is there any written matter beside that signa-

ture on sheet 3 of Plaintiffs' 25 for identification?

A. Yes, sir.

Q. What does it say ?

A. "See miscellaneous employees sheet for em-

ployment date," and it is penciled the date in there,

"12/9/39."

Mr. Naylor: We will offer that, your Honor, as

Plaintiffs' 25.

The Court: Let it be received in evidence.

(The emplo^^ment record referred to was

marked Plaintiffs' Exhibit No. 25, and was re-

ceived in evidence.)

Q. (By Mr. Naylor) : Mr. West, with respect

to the records of T. G. Schmeiser Company, were

you asked, by Mr. Percy S. Webster, to search for

the Schmeiser office copy of an invoice to the Com-

missioner of Finance, City of Fresno?

A. Yes, sir.

Q. And did you deliver that to Mr. [435]

Webster? A. I did, sir.
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Q. Mr. West, I will hand you what purports to

be a copy, and will ask you if that is the Schmeiser

coi>y of the invoice to the Commissioner of Finance,

which you turned up for Mr. Percy S. Webster?

A. It is, sir.

Q. Will you state the date of that, please?

A. September 26, 1944.

Q. There doesn't appear to be too much writing

on that. Will you read what you observe on that

copy, Mr. West?

A. Yes, sir. There is a number of the invoice,

r^TlS, dated September 26, 1944.

"Commissioner of Finance

"City of Fresno,

"City Hall, Fresno, Cal. 804

'Now in use in your yard attached to a

Caterpillar Motor grader. Net. On spe-

cially constructed—Asphalt Crusher and

Packer $a^)0.00

State sales tax 8.75

$358.75'

"Please Note: This crusher is guaranteed for one

year from date of sale, as above noted—Sept. [436]

26."

Q. And that is the end of the invoice?

A. Yes, sir.

Q. Now I would like to show you a ])hotostatic

c()i)y which has been introduced here as Plaintiffs'

Exhibit 20, and will ask if that is a copy of the T.

G. Schmeiser Company billhead that was in use

—

that is in use by the comj)any.
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A. As far as I know, it is, yes, sir. There are

some differences ; they have changed, on the present

use.

Q. Those differences consist of what, Mr. West?

A. Underneath the name there is the ''Tractor

Wheel Equipment" has been deleted, because that

isn't made any more.

Mr. Naylor : I should like to offer the office copy

of Plaintiffs' 20, so that the Court may see both ends

of that transaction, if the Court please.

Would it be convenient to the Court if that be

marked Plaintiffs' 20-A, so they may be seen to-

gether %

The Court: 26, I think, would be the next num-

ber.

Mr. Naylor: Do you wish to give it a new num-

ber?

The Court : Is it numbered now ?

Mr. Naylor: The original of it is numbered

Plaintiffs' 20.

The Court: Make the other 20-A.

Mr. Naylor: Thank you, your Honor.

(The document referred to was marked

Plaintiffs' Exhibit 20-A and was received in

evidence.) [437]

The Court: Have you any further examination?

Mr. Naylor : Not concerning that.

Q. Mr. West, with Mr. Percy S. Webster, did

you search all invoices, that is, Schmeiser Com-

pany's copies of invoices, appertaining to earth
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workiiio- Tollei" units, up to and including May 8,

1944 i A. Yes, sir.

The Court: Oh, Mr. Naylor, before you be,^in

on something else, I think the Court will ask Mr.

West, this exhi))it 20-A, as well as Plaintiffs' Ex-

hibit 20, has on it "Now in use in your yard—at-

tached to a Caterpillar Motor Grader."

Were you there when this was taken to the city ?

The Witness : I was not, sir.

The Court: You were not?

The Witness: No, sir.

The Court: When did you go to work there?

The Witness : March 29, 1948.

The Court: That is all.

Q. (By Mr. Naylor) : I will ask you, Mr. West,

if these are the bundle of invoices which were de-

livered by you to Mr. Percy Webster?

A. They are, sir.

Q. Are these invoice copies separated as to

years? A. They are, sir.

Q. In the invoice record of T. 0. Schnieisei' Com-

IJany, [438] is there any distinction made between a

non-flex roller unit and a flexible ty|)e roller unit ?

A. There is.

Q. Are words used in the invoices to denote this

difference? A. Yes, sir.

Q. Did Mr. Percy Webster and you search for

the earliest invoice in the Schmeiser records which

identified a flexible tyi)c roller unit !

A. We did, sir.
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Q. Can you now turn to the records and produce

the earliest such invoice?

A. Yes, sir, (producing document).

Q. Will you state the date of \t%

A. August 5, 1943, sir.

Q. And it is directed to whom ?

A. Mechanical Farm Equipment Distributors, at

San Jose.

Q. And what item is identified in the body of

that invoice?

A. One 12-foot flexible type Till an' Pak com-

plete with float or drag.

Q. And I presume there is an indication of

])rice there? A. Yes, sir. [439]

Q. What price is stated?

A. $360.00 less the discount of 20 per cent, $288.00

net.

Mr. Naylor: We will offer that as Plaintiffs'

next, your Honor.

The Court : It may be received as Plaintiffs ' Ex-

hibit 26.

(The invoice referred to was marked Plain-

tiff's' Exhibit No. 26, and Avas received in evi-

dence.)

Q. (By Mr. Naylor) : Now, Mr. West, examine

the invoices and select the next invoice which has

any reference to a flexible type roller unit.

A. (After examining documents) : Yes, sir. I

have it.

Q. AVhat is the date of that one?
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A. Auj?ust 11, 1943.

Q. And it is addressed to whom?
A. Cousins Tractor Co., Bakersfield, California.

Q. What is identified in the invoice?

A. Two 10-foot flexible Till an' Pak complete

with drags.

Q. Is that entire description typewritten ?

A. No, sir.

Q. What part is typewritten and what part is

not?

A. "2, 10-foot" then it is pencil "flexible' —
that [440] is in pencil—then it is typewritten, "Till

an' Paks complete with drag."

Q. Can you identify this handw^riting ?

A. Yes, sir.

Q. Whose is it? A. Leila M. Schmeiser's.

Q. Leila M. Schmeiser's? A. Yes, sir.

Mr. Naylor: We will offer that as Plaintiffs'

next, your Honor.

The Court: It may be received and marked as

Plaintiffs' Exhibit 27,

(The invoice referred to was marked Plain-

tiffs' Exhibit No. 27, and was received in evi-

dence.)

Q. (I>y Mr. Naylor): Now, will you select the

next invoice having reference to flexible type roller

units? A. T have it.

Q. Will you please state the date of that?

A. August 14, 1943.

Q. And to whom is it addressed ?
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A. Wasco Hardware Company, Wasco, Cali-

fornia.

Q. And what is identified in the body of the in-

voice ?

A. Two 10-foot flexible Till an' Paks, complete

with adjustable floats. [441]

The Court : What are floats, do you know ?

The Witness: They are the bars, flat bars that

are placed in front of the Till an' Pak to smooth

the ground. We call them drags.

The Court: Here they are spoken of, in Ex-

hibit 27, as drags; is that the same thing?

The Witness: Yes, sir.

The Court: Would they be in front or behind?

The Witness: That would be in front, sir.

The Court: In front?

The Witness : Yes, sir.

Q. (B}^ Mr. Naylor) : In this invoice that you

have just identified, is all of the body of the in-

voice typewritten? A. Yes, sir.

Mr. Naylor: We will offer that as Plaintiffs'

next, your Honor.

The Court: It may be received as Plaintiffs'

Exhibit 28.

(The invoice referred to was marked Plain-

tiff's' Exhibit No. 28, and was received in evi-

dence.)

The Court: Do you remember seeing these im-

plements that were sold?

The Witness: The older ones?
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Tlie (^oiirt: Well, say August 7, 1943? [442]

The Witness: No, sir.

The Court: You didn't see them?

The Witness: I have not, sir.

Mr. Young: Your Honor, this gentleman has

testified he came to work there in '48.

The Court: Yes. He said he didn't see them.

Q. (By Mr. Naylor) : Will you state, from

your examination of the collection of invoices you

liave before you, up to May 8, 1944, whether from

this point on August 5, 1943, on, both flex and non-

flex type roller units are identified in the invoices?

A. Yes, sir.

The Court: Read that question and answer.

(The record was read.)

Mr. Naylor: No further questions.

Cross-Examination

By Mr. Young:

Q. Mr. West, since you started to work in 1948,

would you have any way of knowing whether the

invoices that were as early as 194.'), wlicther they

would say '"flex" or "non-flex"? A. Yes, sir.

Q. Would it be possible that a machine that

actually was a flexible machine could have gone out

<.n jin in^•oi<•o [443] which didn't say whether it was

flexii)le or non-flexible?

A. Th.nt 1 couldn't sav, sir.
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Q. It could be j^ossible.

The Court: Well, you clon't need to argue that.

That is just arguing.

Mr. Young: All right.

Q. Do any of the invoices which you have ex-

amined say '' non-flexible " ?

A. No, sir, none I have examined.

Q. In other words, some of the invoices dated

August 5, 1943, and thereafter, do say "flexible."

As to the others, could it be possible that they may
have been flexible and that simply was not written

on the invoice?

A. That I could not say, sir.

Q. Do you know how many typewriters w^ere at

the T. G. Schmeiser office at the time you went to

work there? A. Three.

The Court: When you say "typewriters" do you

mean the instrument or the person who operates it?

Mr. Young: I mean the typewriter, sir

The Witness : Three.

Q. (By Mr. Young) : There were three ma-

chines? A. Yes, sir.

Q. Did you run one of the machines? [444]

A. Did I?

Q. Did you run one of the machines?

A. I did, }'es, sir.

The Court : Did you run more than one ?

The Witness: No, sir.

Q. (By Mr. Young) : Did Mrs. Leila Schmeiser

run one of them ? A. Yes, sir.

Q. Who ran the other one?

A. Mr. Schmeiser.
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The Court: Each one of you had a machine'?

The Witness : Yes, sir.

Tlio Court: Did yo\i ever use Mr. Schmeiser 's

or Mrs. Schmc^iser's ?

The Witness: I did not, sir.

The Court: Did they ever use each others', that

you know of?

The Witness: No, I don't think they did.

Q. (By Mr. Young) : I believe you said that

^Ir. Schmeiser k('])t these files relating to employ-

ment records; is that correct? A. Yes, sir.

Q. Do you believe that this Plaintiffs' Exhibit

2.') was all typed on the same machine?

A. 1 would presume that they were. [445]

Q. Vou don't know, because the earlier ones

were before your time ; is that right ?

A. What do you mean by that?

Q. I mean you couldn't be positive that the rec-

ords which were made before you went to work

there were made on a particular machine?

A. Mrs. Schmeiser used only one machine, as

far as I know, sir.

Q. Did she also type the invoices?

A. Yes, sir.

Q. I call your attention to the fact that all of

these employment records are neatly done, and to

the fact as to the invoices that is not so. Can you

ex])lain that? A. Well, I

'I'he Court: 1 think you better point out the

records, and let the witness see whether they are

neatlv done or not.
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jMr. Young: All right.

The Court : Here is one of the copies.

Mr. Young : May we have some additional copies

of these invoices, please?

The Court: Take those that are in evidence.

Mr. Young: The invoices. There are a number

of them that are not, a large group of them.

(Documents handed to counsel.) [446]

Q. (By Mr. Young) : Mr. AYest, I would like to

have you compare those carefully.

(Witness examines documents.)

The Court: He has looked at them.

Q. (By Mr. Young) : Do they appear to you

to be made on the same machine, so far as you can

determine ? A. They do, sir.

Mr. Young: Thank you.

The Court: Mr. Yfest, the Court will ask you,

were these records that were received in evidence

since you have been on the stand, kept in the regu-

lar course of business?

The Witness : Yes, sir.

The Court: Did the regular course of the busi-

ness require that such records be kept?

The Witness : Yes, sir.

Q. (By Mr. Young) : Mr. West, do you know if

it is the present policy of the Schmeiser Company

to send out invoices before the machine is shipped?

A. No, sir, it is not.

Q. Has it ever been their policy, since you have

been there ? A. No, sir.
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Q. Have you any i-eason to believe the policy

v\'as ever [447] any different?

A. Not that T know of, sir.

Mr. Youno-: That is all.

y\v. Naylor: No further questions.

The Court : You may stand aside.

(Witness excused.)

Mr. Naylor: Mr. Morgan, will you take the

stand, please?

THOMAS V. MORGAN
called as a witness on behalf of the plaintiffs in

rebuttal, having been first duly sworn, was ex-

amined and testified as follows

:

The Clerk: State your full name, please.

'I'ho Witness: My name is Thomas V. Morgan.

Direct ^Examination

By Mr. Naylor

:

Q. What is your occupation and residence, Mr.

Morgan ?

A. My occupation is manager of T. G. Schmeiser

Company. My residence, 1583 Harrison Avenue,

Fresno.

Q. How long have you been employed by T. G.

Schmeiser Company'?

A, I started to work for them April 29th—I beg

your ])ardon, April 30, 1951.

Q. What generally have been your duties since
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you went to work for T. G. Schmeiser [448] Com-
pany'?

A. When I first started to work for T. G.

Schmeiser Company, I was classified as a salesman.

I held that position until April the first, 1952, and

I was made manager.

Q. You were made manager? A. Yes, sir.

Q. And you are now employed ])y Mrs. Ethel R.

Schmeiser? A. Yes, sir

Q. Now, what in general did your duties as a

salesman for T. G. Schmeiser entail?

A. Entailed contacting dealers in regards to

l^uying our equipment, such as rollers and Till an'

Paks.

Q. I assume, then, that you had an opportunity

to become familiar with the products of T. G.

Schmeiser Company? A. Yes, sir.

Q. What products does T. G. Schmeiser Com-

]oany manufacture as of this date?

A. As of this date, they manufacture the

Smooth-an-Roll and the Till an' Pak.

O. Is that a trade name you are using?

A. I am quite sure it is.

Q. Or brand name?

A. It is a trade name, I think.

Q. So the Court will have it straight in its rec-

ords, would you mind spelling it?

A. S-m-o-o-t-h a-n-d R-o-1-1 ; three separate [449]

words.

Q. Any other products?

A. Till an' Pak, Ti-1-1 a-n' P-a-k.
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Q. What is the nature of the device which yon

have called the Smooth-and-Roll?

A. It is a tuhe—at the present time we manu-

facture them in the sizes of 23-inch, 24-inch, 26-

inch and 30-inch in diameter—hollow; at each end

sealed with a i)]ate at each end, water-tiftht, and there

is a water-proof seal on each end, and it is run on two

bearings; I believe, sir, they are Schmeiser bearings.

Q. Is there a frame on this device?

A. Yes, sir. The frame can be used on either

implement. It can be used on a Smooth-and-Roll oi-

the Till an' Pak.

Q. Or the Till an' Pak? A. Yes, sir.

Q. In othei' words, a common frame satisfies

both? A. It is interchangeable.

Q. And is the Smooth-and-Roll adapted for

draft by tractor or other mechanical means?

A. It is to be pulled by a tractor.

Q. Will you tell us something about the article,

the Till an' Pak? What is that device?

A. Till an' Pak is a tilling or packing tool, and

we manufacture^ it in various sizes. For instance,

we use [450] three different sizes of tubing.

Q. What sizes are used ?

A. Eight-inch, 10-inch and 12-inch. We have

made others.

The Court: Is that the draft roll?

The Witness: That is the Till an' Pak.

The Court: I mean, is that the long cylinder

that goes
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The Witness. Yes, sir.

Q. (By Mr. Naylor) : The Court had reference

to the draft tube or cylinder.

A. Yes, sir. Now, the size rings, we make five

ditferent sized rings, or five different sized rings are

used.

Q. Tell us something about the size of the ring

in relation to the draft pipe of the size diameter

you have just given.

A. We have a 10/14, the first number signifying

the inside diameter of that ring, and the second

number referring to the outside diameter of the

ring; and that holds true in the other four sizes.

Also a 12/16, 13/17, 14/20 and 16/22.

Q. Does T. G. Schmeiser Company manufac-

ture a roller unit that has flexibility?

A. Yes, sir. [451]

Q. In wiiat sizes does it manufacture that struc-

ture?

A. The size it can be manufactured for flexi-

bility will be an eight-inch tube, 12/16 rings or

13/17 rings, or 14/20's, or 16/22; or 10-inch, we

would use 13/17 's, 14/20 and 16/22.

On 12-inch, we would use 14/20's and 16/22 rings.

Q. Now, I would like to show you what has

been marked here as Plaintiffs' 4 for identification,

as an enlargement

The Court: Mr. Naylor, I think the Court will

take a recess.

(Short recess taken.)
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Q. (By Mr. Naylor) : ^Iv. Morj^an, T was about

to show yon, at recess time, Phiintiffs' 4 for identi-

fication, which is an enlargement of a photograph,

and will ask you if you can identify that.

A. That looks like a T. G. Schmeiser Till an*

Pak.

Q. Of what type is it? A. Flexible type.

Q. And does it have any other characteristic

that you note in the photograph?

A. And I believe it is made especially for a

Ford or Ferguson.

Q. Ts it a drag type oi- pick-up type ?

A. The way this is made, it could be used for

either. [452]

Q. It could? A. Yes.

Q. Ts the flex characteristic of the machine in-

dicated in the photograph? A. Yes, sir.

Q. How is it so indicated?

A. By the spaces between the tube and the—or

I should say the rings and the tube.

A\'e have a group of tubes here, eight of them in

fact, the seven, the six, with blocks under them that

show a space between tlie tube or radial axle and

the rings.

The Court: Well, some are up and some arc

down, are they not?

Tlie Witness: Yes, sir.

The Court: That is the flexible part, isn't it?

T\\Q Witness : Right.

Mr. Naylor: We will offer that now, xour Honor,

as Plaintiffs' 4.
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The Court : It may be received as Plaintiffs' Ex-

hibit 29.

Mr. Naylor: It has already been marked, your

Honor.

The Clerk: It was in for identification as No.

4.

The Court: Let it be received as Plaintiffs' Ex-

hibit 4.

(The enlargement referred to was marked

Plaintiffs' Exhibit No. 4, and was received in

evidence.) [453]

Q. (By Mr. Naylor) : Mr. Morgan, I show you

what has been identified here in court as Plain-

tiffs ' 3 for identification, and will ask you if you are

familiar with that?

A. That looks like a Schmeiser Till an' Pak.

Q. And is that in use in the field?

A. Yes, sir.

Q. Have you seen the Schmeiser Till an' Pak in

similar situations to that picture in Plaintiffs' 3

for identification? A. Yes, sir.

Q. I direct your attention to the ring area on

the photograph. Is there any indication of flexi-

bility to be noted in that portion of the photograph.

Plaintiffs' 3 for identification?

A. There is, yes, sir.

Q. And is that a level field, or is it otherwise?

A. I wouldn't say it was level.

Q. Does it appear to be furrowed?

A. Yes, sir, it does.
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Q. And are the rings on the roller unit conform-

ing to the furrows of the field?

A. They are, sir.

Q. And have you seen machines in operation

under similar conditions? [454] A. Yes, sir.

Mr. Naylor: We will offer that as Plaintiffs'

o, your Honor.

The Court: It may be so received.

(The enlargement referred to was marked

Plaintiffs' Exhibit No. 3, and was received in

evidence.)

Q. (By Mr. Naylor) : Mr. Morgan, in addition

to the Till an' Pak I'ollor units of the flexible type,

does T. G. Schmeiser make non-fiexible type of it?

A. We are requested at various times; we get

requests from our dealers for that type.

Q. Which is the bulk of your business?

A. 1 would say the eight-inch 12/16 Till an' Pak

is sold three to one.

Q. Three to one? A. Yes, sir.

Q. Is there anything in here in court which

would illustrate to the Court the characteristics of

the eight-inch flexible type Till an' Pak that you

have been speaking about?

A. There is over here, over to your right.

Mr. Naylor: May the witness get dow^n as I in-

terrogate him about this model, your Honor?

The Court : Yes. [455]

Q. (By Mr. Naylor) : Was this model prepared

at flic T. G. Schmeiser i)lant ? A. Tt was, sir.
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Q. And for courtroom purposes?

A. That is right, sir.

Q. Directing your attention to the pipe section,

what does that represent?

A. That identifies the eight-inch pipe.

Q. And is there anything on the pipe?

A. There is three rings on that pipe, Schmeiser

packer rings.

Q. Those are packer rings? A. Yes.

Q. Are those rings snug on the pipe, or are they

loose? A. At the present time?

Q. Yes. A. They are loose.

Q. Are the internal diameters of those rings

greater or the same as the the o. d. of the pipe, that

is, the outside diameter of the pipe?

A. They are larger. The o.d. of the tube is much

smaller that the i.d. of the ring.

The Court : Read that answer.

(The answer w^as read.) [456]

Q. (By Mr. Naylor) : "i.d." means internal di-

ameter ? A. Yes.

The Court: Is that the type of roller, and type

of ring that you sell on that roller?

The Witness: Yes, sir. Please understand, your

Honor, other sizes of rings can be made up into a

unit using that same radial action.

Q. (By Mr. Naylor) : But I understand you to

say this is the most popular size? A. Right.

Q. This is the most popular size ?

A. Right.
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Q. Has it ])een, through tlie period of you em-

ployment by T. G. Schmeiser Company?

A. Yes, sir.

Q. T show you, Mr. Morgan, Plaintiffs' Exhibit

n for identification, and will ask you if that is one

of the rings that was originally on the model that

you have been speaking of? A. That is.

Q. Do you recognize it as a Schmeiser ring?

A. Yes, sir.

Q. And are the other rings Schmeiser [457]

rings? A. Yes, sir.

Mr. Naylor: If the Court please, we would like

to offer this model as Plaintiffs' next in order.

The Court: That may be received in evidence

and marked as Plaintiffs' Exhibit 29.

(The model referred to was marked Plain-

tiffs' Exhibit 29, and was received in evidence.)

The Court: T^et me ask, what is the difference

between that roller and the inside diameter of the

ring? How much space is there?

The Witness: Approximately four inches here.

The Court : Well, do you have a measure in your

pocket that you could measure it?

(Witness secures ruler.)

The Witness: About three and three-quarter

inches.

The Court: What size rings are those that are

on there?
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The Witness: Those are 12/16 's; 12-inch inside

diameter, 16-inch outside diameter.

The Court: What is the size of the Plaintiffs'

Exhibit

Mr. Naylor: Seventeen, your Honor, for identi-

tication.

The Court: What is the size of that?

The Witness: That is the same size, I believe,

sir.

The Court : Put it on this end, Mr. Naylor, and

let [458] us see.

(Counsel demonstrates article.)

Q. (By Mr. Naylor) : Mr. Morgan, I think you

testified you observed these devices in operation ?

A. Yes, sir.

The Court: Will you state what is the action of

the rings as the device is drawn forward in the

field?

The Vfitness: The way those rings are on there

now, and assuming that the hitch would be here,

they would be tilling the soil .

.Q (By Mr. Naylor): Tilling the soil?

A. Yes, sir.

Q. And are we to infer from what you said that

if the rings were reversed and the device was being

drawn in that direction, a different action would be

involved? A. Yes, sir.

Q. What would that action be?

A. You would be packing.



388 Ethel R. Schmeiser, et ah,

(Testimony of Thomas V. Morgan.)

Q. Packing. Now, what is happening to the

rings as the machine is drawn forward in the field?

A. What happens to the rings?

Q. Yes. A. On a level field? [459]

Q. Yes, on a level field. Do they turn in relation

to the draft pipe or tube?

A. The tube and rings can both turn.

Q. Both are free to turn? A. Yes.

Q. And is there relative up-and-down motion on

the part of the rings? A. There is.

Q. And is there end ])lay of the rings in relation

to each other?

A. Not if the unit is in good operation.

Q. Is that so? A. That is true, sir.

Q. What about in the case of an irregular field

or furrowed field?

A. You will have an action something like this

(indicating), and the same would occur if you had

another one in here (indicating).

The Court : Read that answer ?

(The answer was read.)

The Witness: Let me clear that statement up.

An unequal field, your top line of your rings natu-

rally would be irregular.

Q. (By Mr. Naylor) : I see. And in that situa-

tion do the rings slant [460] in relation to each

other, according to the ground differential ?

A. You mean sideways?

Q. Yes.

A. I have seen some of them do it, but they
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shouldn't do it. The reason for it, as these rings

wear out—and they do wear—why, there will be

a tendency to have a little space left in there.

Mr. Naylor: I think that is all, your Honor.

May I offer the loose ring

The Court: That is already in evidence.

Mr. Naylor: I think it was only marked for

identification, your Honor. That is 17 for identi-

fication.

The Court: It may be received and marked

Plaintiffs' Exhibit 17.

(The ring referred was marked Plaintiffs'

Exhibit No. 17, and was received in evidence.)

Cross-Examination

By Mr. Young:

Q. Mr. Morgan, these various machines that you

have been referring to this afternoon are ones which

you have known about since the beginning of your

employment with the Schmeiser Company; is that

true? A. That is true, sir.

Q. I believe you said that you sometimes [461]

furnish what you call solid type devices on order?

A. Smooth-and-Roll.

Q. No, ones in which the rings do not have much

clearance over the pipe? A. That is right.

Q. What kind of a combination of these rings

and pipe would you make in order to supply such

an order?

A. A 12-inch tube with a 13/17 ring.



390 Ethel R. Schmeiscr, et ah,

(Testimony of Thomas V. ]\[organ.)

Q. I see. Would you ever y)ut a 12-inch tube

with a 12-inch ring?

A. It would be impossible.

Q. And why is that so, sir?

A. Your 12-inch tube, the o.d. is 123/4.

Q. And that is also true of the other pipe sizes?

In other words, a 10-inch pipe is not 10-inch out-

side diameter, but is somewhat larger?

A. That is true.

Q. And the same is true of the 12-inch pipe and

the larger size of pipe?

A. That is true. In fact, on your pipe sizes, some-

times we get confused with tube sizes. Tube is o.d.

;

and when you identify pipe, you identify it as i.d.

Q. AVhich do you put in your present models,

tubes or pipes ? A. Pipes, sir. [462]

Mr. Young : Thank you. That is all.

Mr. Naylor: No further questions.

The Court : Read the last two or three questions.

(The record was read.)

The Court : You may stand aside.

(Witness excused.)

^riie Court: Mr. Naylor

Mr. Naylor : Yes, your Honor.

The Court: when you speak of tube and

pipe, do you mean one and the same thing?

Mr. Naylor: Yes; the witnesses have used that

term interchangeably.

The Court: I just wantcnl to know if it is under-
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and the same thing.

Mr. Naylor : It is element 8 in the patent in suit,

your Honor, as seen in both Figure 4 and Figure 5.

The Court: Is it referred to in the patent as the

draft cylinder?

Mr. Naylor: Yes, sir, it is, your Honor, in one

place there.

The Court : And the witnesses, in speaking of it,

sometimes speak of pipe and sometimes of tube?

Mr. Naylor: That is correct, your Honor. For

example, it is referred to as a draft cylinder in the

patent in suit, [463] in page 2; and, incidentally, I

might note that it is actually page 1 of the printed

part of the patent, but in patent practice they now

call that a page, although it is actually a column on

page 1.

Column 2, line 32, reference is made in that para-

graph,

"the outermost or end rings 12 being main-

tained against escape from the ends of the

draft cylinder 8 by retention discs 13."

The Court: In any event, they have been re-

ferred to by the witnesses variously as tube and

pipe?

Mr. Naylor: That is correct, your Honor.

Mr. Michelsen, please.
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FRED E. MICHELSEN
called as a witness on behalf of the plaintiffs, in re-

buttal, havinj^- been first duly sworn, was examined

and testified as follows:

The Clerk: State your full name, please.

The Witness: Fred E. Michelsen. M-i-c-h-e-1-

s-e-n.

Direct Examination

By Mr. Naylor:

Q. Will you please state your occupation and

residence, Mr. Michelsen?

A. I am shop foreman of T. G. Schmeiser Manu-

facturing Company. My home address, 5541 Inde-

])endence, Fresno, California. [464]

Q. How long have you been em])loyed by T. G.

Schmeiser Company? A. In years, or

Q. The beginning.

A. I liegan to work Mr. T. G. Schmeiser August

3, 1943.

Q. Where was Mr. Schmeiser 's place of business

located when you went to work for him?

A. 1824 Stanislaus Street, Fresno.

Q. And how long after you went to work for Mr.

Schmeiser did the business remain at that address,

if you can recall ?

A. Well, I believe it was in '45 or '46 they began

moving out to th(> present address.

Q. Was the move a gradual one? A. Yes.

Q. When you first went to work for Mr. T. G.

Schmeiser, what did you do for him I What duties

were assiciied to vou ?
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A. I guess I was considered a production worker.

I took bearings apart and cleaned them up and put

them back together.

Q. And do you know to what uses these bearings

were being put by Mr. Schmeiser ?

A. They were for use in the rollers that they now
manufacture.

Q. And how long did you stay with that assign-

ment, [465] namely, working over the bearings'?

A. Possibly three weeks or a month.

Q. And were you given a different assignment

thereafter ?

A. Well, I was. Even at the time I was working

on the bearings, I did odd jobs besides that.

Q. Other jobs? A. Yes.

Q. Such as, Mr. Michelsen

A. He had, I believe, a '36 Lafayette Nash, '36

model, and we used it to haul the castings that went

on the Till an' Pak.

Q. Now, from where did you haul those castings ?

A. Perkins Foundry, in Fresno here.

Q. And what were these castings, Mr. Michelsen?

What were you getting %

A. I would say on the same order as those that

are here.

Q. You mean rings ? A. Yes, rings.

Q. And was Perkins Foundry then producing

them for Mr. Schmeiser ? A. Yes, sir.

Q. And I understand you went by there and

picked them up ? A. Yes, sir. [466]
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Q. What else did you do when you worked for

Mr. Sehmeiser in those early days?

A. I run a cutting torch, an acetylene cutting

torch.

Q. AVhat were you cutting?

A. I made circles out of quarter and three-inch

plate.

Q. And for what use were those circles intended ?

A. We called them flange heads.

Q. Flange heads'? A. Yes.

Q. And they were used in what kind of ma-

chines? A. In the Till an' Pak.

Q. Till an' Pak? A. Yes, sir.

Q. And by ''Till an' Pak," you are speaking of

the roller imit? A. Yes, sir.

Q. Now, did you ever do any painting for Mr.

Sehmeiser when you were down at the Stanislaus

address? A. Yes, sir.

Q. What kind of equipment did you use for

that? A. A brush and a bucket.

Q. A brush and a bucket? A. Yes, sir.

Q. And how long did you continue to use that

system of painting? [467]

A. To be exact, I coudn't give that; but at least

eight months or a year.

Q. And did Mr. Sehmeiser ever acquire spray

painting equipment after you went to work for him ?

A. Yes.

Q. Wl'cn do you recall that having been ac-

quired?
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A. Probably within a year after I went to work,

I remember him getting the rig.

Q. Now, what sort of a roller unit was Mr.

Sehmeiser making when you first went to work for

him ? Will you describe it to the Court ?

A. It was 12-inch ring inside, and a 12-inch o.d.

pipe outside—yes, o.d.

Q. Was it a tight ring structure?

A. Yes, sir.

Q. And did you actually work on tight ring

structures when you first went to work there?

A. Yes, sir.

Q. And what generally did you do in connection

with making up of these tight ring structures'?

A. We would bring them in in this old car that

I just described, in the back end of it, and we would

stack them onto the tube as we took them out of the

car.

Q. By '

' them,
'

' what do you mean ?

A. The castings. [468]

Q. The castings'? A. Yes.

Q. How do you recall that the ring was a tight

ring—I mean, that the roller unit was a tight-ring

unit?

A. Because sometimes the weld—we used what

they call a spiral weld pipe, and the weld on there

would be too high. We would have to grind it off to

get the ring on.

Q. Did you personally ever do that?

A. Yes, sir.

Q. Did you do it once or more than once?
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A. Yes, I did it many times.

Q. What about the inside of the rings that you

obtained from the Perkins Foundry? Did you ever

have to work on those?

A. Yes. Sometimes—I don't know why it is, but

they get a sphxtter or mesh in the molding; it stays

in there, this cast iron stays on the inside, and it has

to be ground out or we knock some of it off with a

chisel.

Q. Is it like a flashing or burr?

A. Yes, sir.

Q. Did you have to do that more than once ?

A. Yes, sir.

Q. As I understand it, this was for the purpose

of putting the ring on the draft tube or pipe ; is that

correct ? A. Yes, sir. [469]

Q. And that is the way you recall it as having

been a snug-fit roller assembly? A. Yes, sir.

Q. Ts that correct? A. Yes, sir.

Q. Now, you mentioned a 12-inch draft pipe or

tube. How do you recall it was 12-inch that you

were working on?

A. Because the model A drum fit into it. Part

of it went inside. There is a lip that turns back on

the model A drum that fit just right into the tube.

Q. You say part of the model A brake drum

fitted into the tube? A. Yes, sir.

Q. Was it reversed in order to fit into the tube?

A. Yes, sir.

Q. Was it turned around? A. Yes, sir.
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Q. Have you anything here in court that will

illustrate that model A brake drum that you have

been talking about"?

A. Yes, sir (securing article).

Q. I show you an article or an object which is

here in court. Is that a sample of the model A brake

drum that you have been speaking of?

A. Yes, sir. [470]

The Court : Is that a Ford Model A brake drum ?

The Witness : Yes, sir.

Q. (By Mr. Naylor) : In the work that you did

for Mr. Schmeiser, just what did you do when you

worked on this part of the model A Ford in order

to make it ready for Mr. Schmeiser 's use?

A. There is a hub that tits inside of that drum.

Q. On the inside?

A. No, from the outside.

Q. Fits on this side (indicating) ?

A. Yes. That is before it is fixed—I mean as it

is for an automobile; and those bolts that are in

there now fit tight in the holes, and they have to be

pushed out. And I did that. He had an iron worker

machine that pushed them out. We set it under

there, and stepped on a trip, and it would push

those bolts out. Then they were put back in the

reverse way, and welded on the back, as they are

there, the heads welded to the drum.

Q. And does this object which has been pro-

duced in court show the preliminary preparation of

the brake drum for the use Mr. Schmeiser made of

it at that time % A. Yes, sir.

Mr. Navlor : I would like to have this offered as
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Plaintiffs' next, your Honor, to illustrate the wit-

ness' testimony. [471]

The Court: Let it be marked as Plaintiffs' Ex-

hibit 30.

(The object referred to was marked Plain-

tiffs' Exhibit No. 30 and was received in evi-

dence.)

Q. (By Mr. Naylor) : Mr. Michelsen, does T. G.

Schmeiser Company now make a flexible roller unit?

A. Yes, sir.

Q. I will show you Plaintiffs' Exhibit 4, and will

ask if yon recos^nize that as bein"' a picture of a

Schmeiser flexible roller unit? A. Yes, it is.

Q. Have you worked personally on such units for

Mr. Schmeiser? A. Yes, sir.

Q. I mean for the Schmeiser Company?

A. Yes, sir.

Q. What is the earliest recollection you have, in

the course of your employment by Mr. Schmeiser

or the T. G. Schmeiser Company, of the actual

manufacture of a flexible roller unit, according to

your own recollection?

A. Well. I can remember, shortly after I went

to work, that there a tube brought in of smaller size,

because 1 cut the ends off of the pipe where this

drum fit on, and we had to make another pattern to

cut this other pipe. The one [472] that we used on

our 12-inch pijie would not fit on the smaller pipe.

Q. You mean some kind of a cuttins; jip:?

A. Yes.
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Q. And were you then conscious of the fact that

you were working on something different for Mr.

Schmeiser than a tight-ring roller unit?

A. Yes, because when this pattern wouldn't tit on

there, I figured, why, the rings are sure going to go

on here easy.

The Court : Read that answer.

(The answer was read.)

Q. (By Mr. Naylor) : Now, since that time have

you worked on both tight-ring assemblies and flex-

ible ring assemblies for T. G. Schmeiser Company"?

A. Yes, sir.

Q. And have you worked on all phases of the

production of the two types of devices, since that

time? A. Yes, sir.

Q. Which type of device is made in the greatest

number, in the plant of T. G. Schmeiser today, the

flexible type or the non-flexible type?

A. The flexible type.

Mr. Naylor : Excuse me, your Honor ; I am going

to [473] shorten this up.

Mr. Young: Your Honor, my time for cross-

examination is going to be very short.

Mr. Naylor : I am just deciding on the last mat-

ter. No further questions, your Honor.



400 Ethel R. Schmeiser, et ah,

(Testimony of Fred E. Michelsen.)

Cross-Examination

By Mr. Young:

Q. Mr. Michelsen, it is my understanding, from

your testimony, that you have been employed by

T. G. Schmeiser since August 3 of 1943 ?

A. That is right, sir.

Q. Do you recall when the ring style changed

from the type known as the lady fingers, to the

present type, which may be illustrated by the model?

A. No, sir.

Q. Do you recall that any change ever was

made? A. Yes, sir.

Q. Do you recall installing the lady finger type

originally when you went to work for Mr. Schmei-

ser? A. Yes, sir.

Q. Do you recall how long after it was, when you

went to work, that the lady finger style was changed

to another style?

A. It was not changed while I was there.

Q. They are not making the lady finger style

now, are [474] they? A. No, sir.

Q. And they were when you wer(» there ?

A. No, sir.

Q. T misunderstood your testimony then. At the

time you went to work for Mr. Schmeiser, they were

not making the lady finger type ?

A. They were using them, but we were not mak-

uvz them.

Q. You were not putting them on the machine I
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A. Yes, they were putting them on the machine.

They had some laying there in an open lot, that

were made, and were rusty, and he had put some of

them on the tube.

Q. I see. But at the time you were there, the

rings you got from the Perkins Foundry were of the

instant style?

A. Yes, they were a different style than the lady

fingers.

Q. I believe you said you put rings which were

12-inch i.d. on 12-inch pipe ; is that right ?

A. ¥o.

Q. What size pipe did you put them on?

A. On 12-inch o.d., yes; but they were not 12-

inch i.d. rings.

Q. What size rings were they?

A. They are called 12-inch, but they are approxi-

mately a quarter inch larger than that. [475]

Q. In order to work freely over the pipe?

A. Yes.

Q. Were the rings capable of individual rotation

on the pi]x% or were they locked to the pipe so

everything had to turn together?

A. No. they were not locked on there. They

would have l^seen if we hadn't ground the weld off

the tube ])pfore we put them on.

Q. Were all the tubes you used in the early days,

when you first went to work for Mr. Schmeiser, of

the welded type? A. No.

Q. Some of the tubes were solid without a weld?

A. Yes, sir.
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Q. And on those

The Court: Von don't mean solid.

Mr. Youn,i>-: No. A welded ])i})e has a spiral

weld on it, and a pii)e which is solid has no weld.

It has a hole in it, of course.

The Court: I wanted to know what you meant.

Mr. Young: Thank you.

Q. Would these rings pass freely onto a pipe

which had no weld ?

A. Well, they passed; they were not too free.

Q. Was any effort made, when a tool was to

be sent [476] to a customer, to see to it that the

rings would turn individually ? A. Yes.

Q. They weren't clamped together so that they

operated as a unit I A. No.

Q. Do you know if it was the intention to have

them turn separately? A. Yes.

Q. And they were manufactured so that they

would turn separately? A. Yes, sir.

Q. Sometimes you had to grind the weld in

order for them to spin ?

A. Yes, sir, in order to get them on.

Q. How many sized rings were made at the

time you went to work for Mr. Schmeiser ?

A. One size.

Q. What size was that?

A. The 12-inch. What we call the 12-inch. It

is more than 12 inches inside.

Q. Is the present Schmeiser 12-inch ring 12

inches inside? A. No.

Q. What size is it i [477]
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A. Well, I don't know exactly. It is

Q. I understand you are shop foreman for the

Schmeiser A. Yes.

Mr. Naylor: Let him answer. I think he had

an answer on his lips.

The Witness: It is around a quarter of an inch

larger.

Q. (By Mr. Young) : About the same as the

ring in the early days, the 12-inch i.d. ring then

you say was about 121/4 i.d.? A. Yes.

Q. The normal size 12-inch, but the actual size

w^as a little larger inside? A. Yes, sir.

Q. And that is still true today?

A. Yes, sir.

Q. Could you take a 12-inch pipe and put one

of these normal sized 12-inch rings on it?

A. 12-inch o.d., yes.

Q. A 12-inch normal size is not 12 inches o.d.,

is it?

A. I don't know" what you mean by '^ normal."

I know what 12-inch o.d. is and 12-inch standard.

Q. Is 12-inch standard larger than 12 inches?

A. 12-inch standard is 12%; 12-inch o.d. is 12-

inch.

The Court: When you say "12-inch," that is

12 inches [478] on the outside?

The Witness: The o.d., yes.

The Court: It would be 12 inches from one out-

side diameter to the other outside diameter?

The Witness: Yes, sir.
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The Court: And the 12-inch ring moasuroment,

the inside diameter would be 121/4?

The Witness: Yes.

Q. (By Mr. Young) : Did you ever know Mr.

Schmeiser to use pipe which had an interlining of

metal, an intermediate portion of cement, and an

outer lining of metal ? A. Yes, sir.

Q. In one of these pulverizers?

A. Yes, sir.

Q. Would you tell me what size o.d. that was, if

you recall? x\. 1 don't recall.

Q. Do you recall if one of the standard rings,

which you say is 121/j^ inches i.d., would fit over

that? A. Yes, it would fit over it.

Q. Do you recall making some of those?

A. Yes, sir.

Q. Do you remember when you made them?

A. Exactly, I don't recall. [479]

Q. Did you make them within the first six

months after you went with Mr. Schmeiser?

A. No.

Q. Did you make them after the first six

months ?

A. Yes. It could have been a year or better.

Q. Did Mr. Schmeiser ever use a secondhand

pipe in building these tools? A. Yes, sir.

Q. Did he use standard pipe? A. No.

Q. By that I mean, you have made a distinction

between standard pipe and some other kind of

pipe? A. Yes, sir.

Q. Did he use any standard i)iy)e?
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A. Not at first, no.

Q. When did he first nse standard pipe?

A. Probably—to make a date on it, I couldn't.

It was somewhere probably a year or so after I

had gone to work there.

Q. But for the first year you had gone to work,

he used something beside standard pipe in the

pulverizer units you built, as far as you know?

The Court: What is the question, Mrs. Buck?

(The question was read.)

The Court: Do you understand the question?

The Witness: Yes. I believe the first other size

of pipe we used was 10-inch o.d., pipe.

Q. (By Mr. Young) : Do you know when that

was first used?

A. Probably three weeks or a month after I

had gone to work.

Q. And since you went to work in August, 1943,

that could have been the latter part of August or

the first part of September, 1943?

A. Yes, sir.

Q. Did you ever know Mr. Schmeiser to place

a tool in a farmer's custody for trial with the idea

that it would be paid for if the farmer approved

its design and operation?

A. I had nothing to do with the sales of them.

All I had to do was make them.

Q. Did you ever know^ of a happening like that?

A. No; I had nothing to do with getting rid of

them.
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The Court: Just answer, if you know.

The Witness: No.

Q. (By Mr. Youn,£() : You do not know. How
many men were in tlie shop at the time you went to

work for Mr. Schmeiser?

A. I believe I made four.

Q. There were four beside you ?

A. No, I believe I made four. [481]

Q. Do you recall ever usin^- smaller sized pipe

than 12-inch, and placing" an angle iron lengthwise

ui)on it to take up the space between the smaller

])i])e and the rings which encircled that?

A. Yes, sir.

Q. Do you repeal 1 when you did that?

A. Well, it could have been— it was prol)a))ly a

year after I had gone to work; somewhere in tliat

time.

Q. Do you recall then making at least two

changes from the regular sized pipe at least within

a year of the time you first went there, and one of

them was the cement combination pipe and the

other the pi]ie with the longitudinal channel iron

or angle iron welded to it : is that right ?

A. Yes, sir.

Q. What was the ])ur})ose of welding the angle

irons lengthwise to the outside of the pipe?

A. I don't know.

Q. Did you make the device? A. Yes, sir.

Q. Did you weld the angh^ irons to the pipe?

A. Yes, sir.

Q. You don't know why you did it?
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A. They told me to do it and I did.

Q. Do you know whether the rings were as-

sembled on that device? [482]

A. By that time, I didn't have anything to do

with the assembling of them; I don't know. I

imagine they were. That is what they were made

for. They were made like the others, outside of

the angle irons going on.

Q. What sized pipe were these angle irons put

on? A. I believe it was 10-inch pipe.

Q. Was that within a year from the time you

first went to work ? A. Yes.

Q. And how big were the angle irons?

A. I never measured them. They were probably

an inch on a side, or something like that. I wouldn 't

know.

Q. If you put the angle irons on the pipes, how

many would you put on?

A. I don't remember on that, either.

Q. More than one? A. Oh, yes.

Q. Two? A. Well, it was probably three.

Q. At least three ?

A. There could have been four, I wouldn't know.

Q. I see ; at least three ? A. Yes.

Q. And when this composite draft tube, with the

inner cylinder and the angle irons welded to it,

was to be used, [483] would the standard sized rings

fit over it? A. Yes, sir.

Q. Then the angle irons must have been small

enough so that the rings could pass over even when

the angle irons were on the pipe? A. Yes, sir.
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Q. Do you know how many of those devices were

made? A. No, I don't.

Q. Did you ever know of any of them to come

back from the field after they had heen out, for

service ?

A. The ones with the an.2,le irons?

Q. Yes. A. No, I don't.

Q. Did 3'ou ever know of any devices that came

))ack from the field, within the first year you were

with Schmeiser? A. Yes, sir.

Q. And would you tell me, what would you do

to those that came back?

A. We took the rings off. Sometimes we had to

pound them off: we even ])roke some of them get-

tins: them off.

Q. You took all the rings off? A. Yes.

Q. Then what did you do?

A. Put them on a smaller pipe.

Q. And how would you fix the end so that the

rings [484] wouldn't fall off now?

A. There was a circle welded onto the end of it.

Q. When did you start doing this conversion

job?

A. Probably within the first six months that I

went to work.

Q. Do you think it was within the first three

months ?

A. AYell, there might be some in that time.

Q. You mentioned it involved a change of a jig

for a cutting- torch. Do you recall when that jig

was made? A. Th(» exact date, no.
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Q. Was this the first jol) you had as a welder

or cutter?

A. This went in with my job—well, I had worked

al:)out a week cleaning bearings and putting them

back together.

Q. But you started without the ability to do

cutting w^ork?

A, Yes, I had the ability to cut. That is the

reason they put me on there.

Q. How old were you when you went to work

at that time?

A, I will have to figure that out. I am now 42.

Q. That is a fair enough answer.

Tt is your definite recollection that you made

these change-over conversion jobs within three

months from the time you went to Mr. Schmeiser^s?

A. Yes.

Q. You are sure of that ? [485] A. Yes.

Q. And how can you be so positive at this late

date, sir? That's 10 years ago, and you started in

working on bearings, assembling bearings?

A. Yes, sir.

Q. And within three months you were making

conversions of the tools as they came back from

the field. Is that your testimony?

A. No, it isn't.

Mr. Naylor: I didn't so understand his testi-

mony.

Q. (By Mr. Young) : Will you tell me when

you first, so far as you recollect, changed one of
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these units that came back from tlie field and put

in a smaller pipe?

A. I said ])ef()re within at least six months after

I had gone to work.

Q, I see. That is the best of your recollection?

A. Yes.

Q. You had nothing to do with selling?

A. No, sir.

The Court: He has answered that.

Q. (By Mr. Young) : You contacted no farm-

ers ? A. No.

Q. When the farmers brought in these tools

for [486] conversion, did you get acquainted with

them at that time? A. No.

Mr. Young: That is all.

Redirect Examination

By Mr. Naylor:

Q. When you went to work for Mr. Schmeiser,

was that in the period of shortage of materials ?

A. Yes, sir.

Q. And is it youi' understanding that this matter

of buying second-hand pipe, and the like, had rela-

tion to shortage of materials? A. Yes, sir.

Q. Now, when Mr. Young was cross-examining

you concerning the grinding down of the welds on

the spirally welded pipe, and cleaning up the in-

side of the rings, the word "spin" was used by Mr.

Young. A. Yes.
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Q. Was it a spinning relation, or was it just

friction free?

A. It was just a good fit, yes.

Q. It was a good fit? A. Yes.

Q. In other words, you did not have to drive

it on A. No.

Q. is that correct? [487]

A. That is right.

Mr. Naylor: No further questions, your Honor.

The Court: Do you have anything further?

Mr. Young: No further questions, your Honor.

The Court: You may stand aside.

(Witness excused.)

Mr. Naylor: That concludes the plaintiffs' reply

case, your Honor, as of this date, subject to the

matter which was to come before your Honor on

the 19th. [488]
* * *

(Whereupon, at 4:05 o'clock p.m., Friday,

December 18, 1953, an adjournment of the

above-entitled matter was taken until 10:00

o'clock a.m., Tuesday, January 19, 1954.) [490]

Tuesday, January 19, 1954, 10:00 A.M.

The Court: I suppose all you gentlemen are

aware of the very unfortunate accident which has

occurred since our last meeting and which resulted

in the death of our court reporter. I believe she

had finished the transcript of the proceedings here-

tofore, is that correct?
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Mr. Naylor: That is correct, sir.

Mr. Young: That is correct, sir.

The Court: Mrs. Buck was an excellent woman
and a splendid rei)orter, and she was a real friend

of all of us in the court. All attaches of the court

will surely miss her greatly. H.er loss is greatly

to be regretted.

Mr. Naylor: May I say a word? It was quite

a shock to counsel on both sides to hear of this

unfortunate thing, because as you go through the

trial of these cases you become attached to the

folks who are trying to be of service, and we had

grown to admire her, and we would like to pay

tribute to one whose loss will be felt not only by

the Court and attaches but by counsel as well.

The Court: Are you gentlemen ready to pro-

ceed? T believe we took this adjournment for the

purpose of receiving the testimony of a gentleman

from the west side. Is he present?

Mr. Young: Yes, your Honor. [492]

Before putting Mr. Britton on the stand, I would

like to have Mr. Tomasian, the defendant, identify

the exhibits Mr. Britton will speak about. Will

that be satisfactory?

The Court: Yes.

Mr. Young: l\Ir. Thomas, just have a seat thei-e.
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YEPPIE THOMASIAN
the defendant, called as a witness in his own be-

half, having been previously duly sworn, was exam-

ined and testified as follows:

Direct Examination

By Mr. Young:

Q. Mr. Thomas, I hand you a photograph and

ask if you can identify what is shown there '^

A. Yes. Schmeiser pulverizer, Manuel Rodri-

quez and myself.

Q. Mr. Rodriquez and yourself are shown on

this photograph? A. Yes.

Q. Do you know who took that picture?

A. Yes.

Q. Who did? A. You did.

Q. When was it taken? A. January 8th.

Q. Of this year? [493] A. Yes.

Q. Where was it taken?

A. V. C. Britton's ranch.

Q. Did you measure any of the parts of this

machine at the time this photograph was taken?

A. Yes.

Q. Do you know the length of the assembly?

A. Yes, 14 feet, maybe a little over.

Q. Did you measure the outside diameter of the

pipe ? A. Yes.

Q. What did it measure?

A. Ten and a half.

Q. Inches? A. Yes.

Q. Did you measure the inside diameter of the

rings ?
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A. Yos, about twelve aiul a (jiiarter, twelve and

a half.

Q. Did you count the number of rings?

A. Yes, there were 74.

Q. Mr. Thomas, I call your attention to the fact

that there appear to Ix^ two tyj^es of rincjs on the

machine shown in that ])hotograj)h. Do you agree?

A. Yes, there are.

Q. Can you explain that ?

A. There are about 31 new ty])c rinus, and the

l)a]ance of that are old rings. [494]

Q. By the old type, do you mean the lady finger

type? A. Yes.

Q. Did you nicasuve the width of th(^ rings .^

A. Yes.

Q. A])()ut how wide are Ww rings?

A. Two and one-quarter inches.

The Court : How wide ?

The Witness: Two and one-cjuarter inches.

Q. (By Mr. Young) : Did you measure the

thickness of the rims? A. Yes.

Q. AVhat did that measure?

A. Al)out one-(iuarter inch.

The Court: Miss Schulke. will you read the last

answer ?

(The answer was i-ead, as requested.)

]Mr. Young: 1 ask this be rcceivcMl in (nidence'

as Defendant's PLxhibit next in order; 1 believe

it is V.

The Clei'k: A' is tlie next number.
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Mr. Yoimj?: Mr. Thomas
The Court: Just a minute, please.

Mr. Young": Yes, sir.

The Court: Mr. Seott, will you get me a red

}>en('i], please?

May I see the pictui'e while we are waiting? I

believe this is Exhibit Y.

The Clerk: Yes, Exhibit V. [495]

(The photograph referred to was marked

Defendant's Exhibit V, and was received in

evidence.)

The Court: Mr. Thomasian, who are the two

gentlemen? Who is this?

The Witness : This is myself, and this is Manuel

Rodriquez (indicating).

The Court: Proceed.

Q. (By Mr. Young) : Mr. Thomas, I hand you

three additional photographs, and ask if you can

identify what is shown there?

A. This shows a Schmeiser pulverizer, and on

one picture here it shows the rings are loose on the

pipe.

Q. Do those photographs show the same machine

as Defendant's Exhibit V? A. Yes.

Q. Were those photographs taken on the same

day as Defendant's Exhibit V« A. No.

Q. They were not? Were the three photographs

which I last handed you taken on the same day as

Defendant's Exhibit V? A. Yes.
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Q. Were you i)resent when all four photographs

wore taken? A. Yes.

Q. Who took all four photographs? [496]

A. You did.

Mr. Young: I offer these three photographs as

Defendant's next in order.

The Court: W.
Mr. Young, W, X and Y.

The Court: Let them be marked W-1, W-2 and

W-3. They all relate to the same machine. They

may be received and so marked.

(The three photographs referred to were

marked Defendant's Exhibits W-1, W-2 and

W-3, and were received in evidence.)

Mr. Naylor: Mr. Clerk, may I see the order in

which you marked them, so my tally will follow

yours.

The Clerk: This will be W-1, this W-2, this

W-3.

Mr. Naylor: Thank you, sir.

Mr. Young : That is all.

]\Ir. Naylor: No cross-examination.

The Court: \ou may step aside.

Ml'. Voini'^': Mr. P)ritt()ii, rilease.
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VERNON C. BRITTON
a witness on behalf of the defendant, having been

previously sworn, resumed the stand for further

examination and testified as follows:

The Clerk: You have been sworn ])efore.

Direct Examination

By Mr. Young:

Q. Mr. Britton, you are the same Mr. Britton

w^ho [497] testified here last December?

A. I am.

Q. I would like to hand you these photographs.

I hand you Defendant's Exhibit V, and Defend-

ant's Exhibits W-1, W-2 and W-3. I ask if you

can identify the device shown in those photographs ?

A. Yes, I can identify them.

Q. What do the photographs show?

A. Well, they are apparently the Schmeiser

Cultipacker that I own.

Q. Mr. Britton, in the machine shown in those

photographs do you find a central pipe?

A. Yes.

Q. Are there a number of loose rings mounted

to encircle that central pipe ?

A. That is right.

Q. Do you see a frame? A. Yes.

Q. Are there bearings at the ends of the pipe

to connect the pipe to the frame? A. Yes.

The Court: Will you show me those?

(AVitness indicates.)

Q. (By Mr. Young) : Do the rings have a large

central opening? [498]
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A. There (indieatins^).

Q. Is there a rather thin rim wliicli encircles

the central ox)ening of each ring?

A. That is correct.

Q. Wonld you say that tlu^ rim on each ring

had greater width than thickness?

A. Yes, I believe so.

Q. Does each ring have slanted teeth which

project out from tlie rim? A. They do.

Q. Does that device have end play between the

rings ? A. Some.

Q. Does it have radial play?

A. I don't understand.

Q. Can the rings move radially with respect to

the pipe? A. Yes.

Q. Do you know liow nuich the rings can move

with respect to the pipe ?

A. I think approximately two inches.

Q. I call your attention to Defendant's Exhibit

V, and ask if you recognize anyone in that photo-

graph?

A. Yes; I recognize Manuel Rodriquez.

Q. Do you recognize the other man shown?

A. No.

Q. Who is Manuel Rodriquez? [499]

A. He is an employee of my concern.

Q. What are his duties?

A. He is foreman.

Q. Does ho have anything to do with main-

tenance of your equipment? A. He does.
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Q. Does he have charge of maintenance of the

rollers shown in these four photographs'?

A. Well, he does along with others that work

for us too.

Q. Mr. Britton, did you buy that roller as shown

in those photographs? A. I did.

Q. From whom?
A. From Mr. T. G. Schmeiser.

Mr. Young: At this time I would like to stipu-

late that opposing counsel will produce the copy

of the invoice, which is the original so far as in-

voices in this case are concerned.

Mr. Naylor: That is agreeable. A person has

been sent to procure the original, which has been

returned to the Schmeiser office, and in the mean-

time I suggest we might use a copy.

The Court: Is that agreeable?

Mr. Young: That is agreeable.

Q. Mr. Britton, I hand you a sheet of paper

which [500] purports to be copy of an invoice

dated May 1, 1943, and addressed to Verne Brit-

ton, Box 486, Firebaugh, California. The invoice

states on its face

^'1 14-ft. Till an' Pak 10/16 rings (10' pipe) with

adjustable float."

The price stated on this copy, including state

sales tax, is given as $410.97.

Mr. Britton, I ask if you are the Verne Britton

named on this invoice? A. I am.

Q. I call your attention to the notation "paid by
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check, thank you." Does that call anything to your

mind ?

A. No, other than exce})t that it was paid by

check as it states there.

Q. You did pay for this by check?

A. I did.

Q. Does this invoice as shown by this copy relate

to the machine shown in those four photographs?

A. I am sure that it does.

The Court: Did yon buy any otliers at any time

from Mr. Schmeiser?

Tlie Witness : I did not.

Q. (By Mr. Young) : Mr. Britton, I hand you a

check—cancelled check—dated April 29, 1943, and I

ask you if that is your signature [501] on that check?

A. That is my signature.

Q. Did you write that check? A. I did.

Q. Does the amount shown on that check agree

with the amount on the invoice?

The Court: \Vell, it speaks for itself; the

amoxmts are the same.

The Witness : It does.

Q. (By Mr. Young) : Did you give Mr. Schmei-

ser that check in payment for the machine described

in that invoice, and shown in those photographs ?

A. I did.

Mr. Young: \ offer the copy of the invoice as

Defendant's exhibit next in order.

The Clerk: X.

Mr. Young: With the stipulation that the origi-
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nal may be substituted for it. Is that satisfactory,

counsel ?

Mr. Naylor : Yes, the office copy. That is agree-

able.

The Court: Let it be received and marked De-

fendant's Exhibit X.

(The invoice referred to was marked Defend-

ant's Exhibit X, and was received in evidence.)

Mr. Young: I offer the cancelled check dated

April 29, [502] 1943, as Defendant's exhibit next in

order.

The Court: Let it be marked Defendant's Ex-

hibit Y.

(The cancelled check referred to was marked

Defendant's Exhibit Y, and was received in

evidence.)

Q. (By Mr. Young) : Mr. Britton, did the ma-

chine that you purchased from Mr. Schmeiser have

rings which were loose on a central pipe ?

A. It did.

Q. Do you recall the particular job that you pur-

chased this machine to do?

A. Oh, I don't recall the particular job at that

time, but I do know that the machine was pur-

chased to roll listed beds.

Q. Would you explain to the Court what you

mean by a listed bed ?

A. Well, that is a—we go through the field with

a machine that makes a furrow and makes the

ground into a bed.
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Q. Is it fair to state this machine was intended

to roll on ground not flat but which had parallel

hillocks ? A. That is correct.

Q. You purchased the machine for use in that

type of work? A. I did.

Q. Why would you want a machine which had

this flex [503] feature or loose rings for that type

of work?

A. Well, it had a tendency to fold over the bed

and does a more efficient job of pulverizing the bed

than one that does not have it.

Q. Is it a fair statement to say that if the ma-

chine lacked the flex it would not fold over the bed?

A. That is true.

Q. Did you have that in mind when you i)ur-

chased this machine?

A. That was the reason for purchasing this ma-

chine.

Q. At the time you purchased this machine, did

you have any other pulverizer or cultipacker?

A. Oh, we had another cultipacker, I think what

is called the Western, but it did not have the flex.

Q. The earlier machine did not have the flex?

A. No.

Q. It would not have been suitable in rolling

these beds?

The Court : You do not need to answer. I think

that follows.

Mr. Young: All right, your Honor. That is all.

Mr. Naylor: Before commencing cross-examina-

tion, Mr. Young, I have the office file copy of the
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Verne Britton invoice of May 1, 1943, which has

been marked here as Defendant's Exhibit X.

The Court: Will you talk a little louder? [504]

Mr. Naylor: I have here now the office copy.

The Court: You have the original?

Mr. Naylor: I have the office copy.

The Court: If you want to substitute that, you

may. Let it be substituted. That was X. Let me
see it, please.

Cross-Examination

By Mr. Naylor

:

Q. Mr. Britton, I understand from your testi-

mony that the photographs shown to you by Mr.

Young, namely Defendant's Exhibits V, W-1, W-2
and W-3, show the Schmeiser device that you pur-

chosed of Mr. Schmeiser?

A. That is correct.

Q. Is that correct? A. Yes.

Q. What about the adaptable float that was

called for by the invoice ?

A. Oh, that was an attachment that was pulled

behind this Schmeiser cultipacker for use only in

working flat land, in order to leave a good flat sur-

face. That was not for use on beds at all, that float

;

it was merely an attachment.

Q. The float does not appear in the four photo-

graphs ? A. No.

Q. Is that correct? A. That is correct.

The Court : Is it covered in the invoice ? [505]

The Witness: I think it is mentioned in the in-

voice, yes, sir.
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The Court: Let me see. It says "with adaptable

float."

Q. (By Mr. Naylor) : Now, at your ranch, the

Britton Ranch, has anything been done to this par-

ticular piece of apparatus since its purchase from

Mr. Schmeiser?

A. Principally just repairs. As I recall, the ori-

ginal bearings were not quite satisfactory, and they

were replaced with a more recent bearing that I

think Mr. Schmeiser came out with.

Q. Do you know the date of the bearing replace-

ment ? A. No.

Q. Do you have any record whicli would show

that? A. No.

Q. Has anything else been done to the apparatus

since you originally purchased it from Mr. Schmei-

ser?

A. Other than just repairs and replacements of

parts. I think the pipe was worn and was replaced

with an identical one.

Q. The draft pipe? A. No, the central.

Q. The ])i])e on which the rings are mounted?

A. Yes.

Q. And it is your understanding that has been

replaced? [506] A. Yes.

Q. Do you know the date of the replacement?

A. No.

Q. Do you have any records or documents which

would establish the replacement date? A. No.

Q. What about rings ! Does it still have the

oriirinal rinc:s?
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A. Possibly part of them, but there was some of

them that I know have been replaced.

Q. Would, you have any records at your ranch to

indicate the date of the addition of the rings'?

A. No. I think they were probably bought one

or two at a time, and replaced over a period of

years.

Q. Yes. Now, in Defendant's Exhibit W-3, Mr.

Britton, do you see any device which is intended to

keep the rings on the central pipe %

The Court: Do you have the exhibit ?

The Witness: Yes, I do.

Q. (By Mr. Naylor) : AYhat is that?

A. Ring retainer, I would call it.

Q. Is that particular part of the device the same

as when you first purchased it from Mr. Schmeiser?

A. No, it is not. [507]

The Court : Will you point that out %

The Witness: This black ring, that goes here,

and this ring is bolted to the central pipe (indicat-

ing).

The Court: If you will just state that aloud so

it will go in the record.

The Witness: That ring that I was asked about

is a retainer ring to keep the center rings in place,

and to keep them from coming off the end of the

pipe that they are mounted on, and that ring is

bolted to the central pipe.

Q. (By Mr. Naylor) : And it is shown in De-

fendant's Exhibit W-3? A. That is correct.
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Q. And am I correct in my understanding, Mr.

Britton, tliat a diiferent sort of rinu' retainer was on

the oriqina] structure as you purchased from Mr.

Schmeiser ? A. That is correct.

Q. Will you tell what that sti'ucture was?

A. The original ring retainer had ears about two

inches wide welded to the pipe, and in order to re-

place one of the central rings those ears had to be

cut off with the torch to replace the broken rings,

and then those ears would have to be welded on.

That involved considerable work, so Mr. T. G.

Schmeiser developed a new ring, a retainer ring that

you coud bolt onto the central pipe, and of course by

taking out those bolts, I don't know how many, 4, 5

or 6 maybe, why, [508] that retainer ring came off

and then it was easy to put it back on.

Q. Allowed you to slip the rings on and off

easily? A. Yes.

Q. Do you have any records which would indi-

cate when the retainer ring feature was changed at

your ranch? A. No, I do not.

Q. What about the frame? Has any work been

done on the frame?

A. The frame, to my knowledge, has never been

changed any since its original design. I think it has

been repaired from time to time, and possibly even

parts reinforced.

Q. In any event, it has been worked on to some

extent? A. Yes, it has been worked on.

Q. Is that a fair statement, that it has been

worked on? A. Yes.
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Q. Now, in connection with tlie invoice, Defend-

ant's Exhibit X, and yonr check, Mr. Britton, which

is Defendant's Exhibit Y, I note that the check was

drawn by you on April 29, 1943, whereas the invoice

date is May 1, 1943, or some two days later. Is there

any explanation of that? How was it that the in-

voice followed the check ?

A. Well, as I recall, I was interested in pur-

chasing a Schmeiser cultipacker, and I was in

Fresno and I went down to Mr. Schmeiser 's shop

and talked to him about this [509] particular culti-

packer, and he did not have a fourteen foot one.

I wanted a fourteen foot wide packer, and he said

he could make one up for me.

Q. Was fourteen feet an unusual size?

A. It apparently was not a size he made for the

regular trade.

Q. I see.

A. And I forget just what size he made, but I

think they were shorter ; they were probably twelve

feet or thereabouts. Shall I continue %

Q. Yes, please.

A. So I asked what it would cost to make one up,

and how long it would take, and he said not very

long. He had most of the parts. And he figured the

cost at $410.97, including sales tax.

Q. And did you thereupon draw this check. De-

fendant's Exhibit Y, in his favor?

A. So therefore I gave him my personal check,

and asked him to make me up a fourteen-foot culti-

packer, and deliver to the ranch.
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Q. May I interrupt? It is true, is it not, that

Defendant's Exhibit Y was drawn by you in antici-

pation of the subsequent delivery of the machine?

A. That is correct.

Mr. Naylor: I would like to interrupt at this

time to [510] ask Mr. Young if he is prepared to

stipulate that April 29th, the date of Mr. Britton's

check, was a Thursday, and that May 8, 1943, was a

Saturday. In that connection T will show him a ])er-

petual calendar for verification.

Mr. Young: That is agreeable.

The Court: Miss Schulke, will you read those

dates'?

(The record was read, as requested.)

Q. (By Mr. Naylor) : Now, Mr. Britton, with

the date of your check, April 29, 1943, Defendant's

Exhibit Y, established as being a Thursday of that

week, it would follow that Defendant's Exhibit X,

the invoice of May 1st was issued by Schmeiser on

a Saturday. Now, can you tell us, based on your

recollection, what occurred after your receipt of the

May 1st invoice, Defendant's Exhibit X, with re-

spect to your delivery of the machine?

A. No, I can't tell you, except for the fact that

T know it was a matter of just a few days before he

had it made, the cultipacker made up and delivered

to the ranch.

Q. You say a few days; could it have been as

much as two weeks? A. No.

Q. Could it have been as little as two days?

A. That I don't remember. It could have been
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as little as two days, but my opinion is it was more

than likely [511] three or four days.

The Court: Let me see the check. Mr. Naylor,

may I ask if you see a date upon the invoice, or the

copy ? I have a copy of the invoice.

Mr. Naylor: Yes, it appears in the upper central

portion, as May 1.

The Court: Let me see the oripnal, please, Mr.

Eiland.

Q. (By Mr. Naylor) : Do you have any record,

Mr. Britton, at your ranch which would show ac-

curately and definitely the date of the receipt of the

Schmeiser machine? A. We do not.

Q. Purchased pursuant to your check, Defend-

ant's Exhibit Y, and the Schmeiser invoice of May
1, 1943, Defendant's Exhibit X?

A. No, we do not.

Q. I assume then that your testimony is based

upon purely your recollection as to what transpired

in that respect % A. That is correct.

Q. Do you have any record at your ranch, Mr.

Britton, which would indicate the date on which the

apparatus was first put into use*?

A. No, I do not.

Q. At the ranch'? A. I do not. [512]

Q. Mr. Britton, you will recall that you were

first called as a witness here in December?

A. I was.

Q. At that time had you located the check which

has been offered as Defendant's Exhibit Y?
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A. I had not. I hadn't even looked for it at that

time.

Q. Is it fair to say that when you were first

called here as a witness on behalf of the defendant

in December that you then did not have an inde-

pendent recollection of the year of purchase of the

Schmeiser machine?

A. That is correct. I probably could not have

told you just exactly what year we even purchased

it in.

Mr. Naylor: Thank you, Mr. Britton.

Redirect Examination

By Mr. Y()un<i':

Q. Mr. Britton, do you rer-pjl wheti you asked

Mr. Schmeiser to make U]) a longer i-oller whether

the length was the only thing special about it?

A. Well, we wanted a cultipacker of this type

that had that flex in it, and we wanted the length

so it would fit four of our listed beds, cover four

beds.

Mr. Young: Thank you. That is all.

Mr. N^aylor: No further cross-examination.

The Court : You may be excused.

Mr. Younc:: Your Honor, T have two additional

witnesses ['^13] as to this roller. The pur])ose in

offering their testimony is to corroborate Mr. Brit-

ton's and show this prior use, as to its date, and

will not rest solely on one man. I will call Mr.

Rodriquez, and Mr. Wyckoff, the ranch superin-

tendent.

Mr. Wvckoff.
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called as a witness on behalf of the defendant, hav-

ing been first duly sworn, was examined and testi-

fied as follows:

TJie Clerk: State your full name, please.

The Witness : James Arthur Wyckoff

.

The Clerk : How^ do you spell the last name ?

The Witness : W-y-c-k-o-f-f

.

The Clerk : Just have that seat, Mr. Wyckoff

.

Direct Examination

By Mr. Young

:

Q. Will you state your name %

A. James Arthur Wyckoff.

Q. Will you speak up, please. Your occupation ?

A. I am superintendent of the Britton Ranch.

Q. How long have you worked on the Britton

Ranch % A. Twenty-four years.

Q. Continuously? A. Yes, sir.

Q. What have been your duties since 1941 or

1942?

A. Well, general superintendent, I suppose, the

same [514] as before that.

Q. Are you in charge of equipment on the ranch ?

A. Yes, sir.

Q. I show you four photographs, which are iden-

tified as Defendant's Exhibits V, W-1, W-2 and

W-3. Can you identify the device shown in those

photographs'? A. Yes, sir.

Q. What does the photograph show?

A. Schmeiser cultipacker.
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Q. How recently have you seen the machine

shown in those photo^^^raphs ?

A. Oh, possibly three days ago.

Q. Were you working for Mr. Britton when he

first acquired the device shown in these photo-

graphs? A. Yes, sir.

Q. Has the machine shown in those photographs

been under your jurisdiction at the ranch since it

was acquired *? A. Yes, sir.

Q. Do the individual rings on that device en-

circle a central pipe ? A. They do.

Q. Are the rings loose on the pipe?

A. They are.

Q. How loose would you say ?

A. Inch and three-quai'ters, two inches. [515]

Q. Do you know whether the macliine had that

much looseness or flex when it was originally

acquired? A. I do.

Q. It had the same amount? A. It did.

Q. For what purpose is the looseness?

A. For what purpose is it?

Q. Yes. A. Well, in this particular

The Court : Pardon me, Mr. Young. It seems to

me that has been explained so much and been ex-

plained by a witness in regard to this same instru-

ment, unless there is some vital matter in regard to

it, r would think it would be sufficient.

Mr. Young: The only point, T hope to show they

had a different machine which did not have this

and he remembers this flexibility because that was

the ])ur]iose of the ])urchase.
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(Testimony of James Arthur Wyckoff.)

The Court : You proceed in your own way.

Q. (By Mr. Young) : Did you have a pulver-

izer before this machine was purchased?

A. Yes.

Q. What type was it?

A. It is a Western rigid type.

Q. You mean the rings do not have flex?

A. Not up and down. [516]

Q. Were you aware this machine had flex in it

when it first came to the ranch? A. Yes, sir.

Q. I call your attention to Defendant's Exhibit

V, and ask if you can identify any of the men shown

in that photograph? A. Yes.

Q. Who do you recognize?

A. Mr. Thomasian and Mr. Rodriquez.

Mr. Young: That is all.

Cross-Examination

By Mr. Naylor

:

Q. Mr. McCoy—I beg your pardon. Mr. Wyck-

off. do you have any present knowledge as to when

the machine which purports to be shown in Defend-

ant's Exhibits V, W-1, 2 and 3, was actually deliv-

ered to the Britton Ranch ? A. No, sir.

Q. Do you know of any record that the Britton

Ranch maintains which would evidence that fact ?

A. No, sir.

Q. Mr. Wyckoff, do you know of any record at

the Britton Ranch which would show how long it

was after delivery of the Schmeiser machine, which
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(Testimony of James Arthur Wyckoff.)

pur])orts to be shown in Defendant's Exhibits V,

W-1, 2 and 3, that it was put into use for the pur-

pose for which it was intended?

A. No, sir. [517]

Q. At the Britton Ranch ? A. No, sir.

Q. Were you present in court when Mr. Britton

was testifying- this morning? A. Yes, sir.

Q. Concerning tlie various changes that have

been made in the machine, or the various work that

has been done u])on it since delivery?

A. Yes.

Q. I assume that is substantially correct in all

its several aspects? A. It was.

Q. And as to that you w^ould have personal

knowledge concerning substitution of pipe, addi-

tional rings, bearing changes, change in the char-

acter of the ring retainers? A. Yes, sir.

Q. And any work done on the frame; is that

correct? A. That is right.

Q. And wall you tell us w^hether or not there is

any record, or whether there are any records at the

J^ritton Ranch which would pick up the details of

the dates of those various changes, additions and

work on this j)articular machine? A. No, sir.

Mr. Naylor: That is all. Thank you, Mr.

Wyckoff.

Mr. Young: No further questions. [518]

The Court: Stand aside.

^Iv. ^roiniii: Mr. Rodricjui^z.
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MANUEL RODRIQUEZ
called as a witness on behalf of the defendant, hav-

ing been first duly sworn, was examined and testified

as follows:

The Clerk: State your full name, please.

The Witness: Manuel Rodriquez.

The Clerk: How do you spell Rodriquez?

The Witness: R-o-d-r-i-q-u-e-z.

The Clerk: Have that seat.

Direct Examination

Tyy Mr. Young:

Q. Mr. Rodriquez, Avill you state your occupa-

tion? A. Foreman for Mr. V. C. Britton.

Q. How long have you worked at the Britton

Ranch? A. Oh, about 16 years.

The Court: Will you talk a little louder?

The Witness: Sixteen years.

Q. (By Mr. Young) : Have you worked at the

Britton Ranch continuously?

A. Well, when I first started to work I did, but

I have been working for him, I would say, 16 years

continuously.

Q. Continuously? You have worked continu-

ously then since before 1942 until the present time?

The Court: Please answer audibly. [519]

The Witness: Yes.

Q. (By Mr. Young) : Will you tell us what

your duties are now?

A. Well, I take care of the equipment, cater-

pillars and tractor and equipment.
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(Testimony of Manuel Rodriqiiez.)

Q. Do you do maintenance work? A. Yes.

Q. Do you lu))rieate machines ? A. Yes.

Q. I call your attention to Defendant's Exhibit

Y, and Defendant's Exhilnts AY-l, AV-2 and W-3,

and I ask if you can identify the machine shown

in those photogTai)hs ?

A. Yes, it is Schmeiser cultipacker.

Q. Referring to Defendant's Exhibit Y, can you

identify any of the men showai in that ])hotograph?

A. Yes, Mr. Thomasian and me.

Q. You were present then when that picture was

taken ^ A. Yes.

Q. Who took that picture ? A. You did.

Q. When did 3'ou last see the machine shown in

those photographs? A. About three days.

Q. Were you working for Mr. Britton when he

first ac(}uired this particular roller? [520]

A. Yes.

The Court: When he first got the roller were

you working for him?

The Witness: Yes, sir.

Q. (By ]\Ir. Young) : Did you ever drive a trac-

tor and pull this roller? A. Yes.

Q. The first time you remember doing that, do

you know whether it had the flex feature?

A. Yes.

Q. The rings were loose on the pipe the first

time ? A. That is right.

Q. Do you know whether you \ver(> the first trac-

tor driver who pulled that unit ! A. Xo.
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(Testimony of Manuel Rodriquez.)

Q. Do you know which year you first pulled that

unit ? A. No.

Q. Is it your recollection you pulled it soon after

it was purchased by Mr. Britton?

A. I probably did.

Q. So far as you know, does it have the same

amount of flex now as it did the first time you saw

it? A. Yes.

Mr. Young: That is all. [521]

Cross-Examination

By Mr. Naylor:

Q. Mr. Rodri([uez, were you present when Mr.

Britton and Mr. Wyckoif were here testifying this

morning ? A. Yes.

Q. Did you hear them specify the various work

that had been done on this roller in the period of

time it has been in Mr. Britton 's possession?

A. Yes.

Q. Do you have anything to add to that?

A. No, I don't.

Q. In other words, would you agree with the

testimony of the two gentlemen that the original

pipe has been replaced? A, Yes.

Q. That some rings have been added?

A. Yes.

Q. That the original ring retainer device was

removed and a new one applied? A. Yes.

Q. That new bearings were applied, and the

frame was worked on? A. Yes.
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(Tostiniony of ]\Ianuel Rodriquez.)

Q. Which was done during the possession of it

by Mr. Britton, is that ri^lit ?

A. That is ri.i^ht. [522]

Mr. Naylor: Thank you.

The Court: You may stand aside.

^[r. Young: I have no further witnesses.

The Court: The Court will take a recess at this

time.

(A short recess was taken.)

The Court: You may proceed.

Mr. Naylor: The plaintiffs will have no rebuttal

with respect to the Bi'itton machine situation, your

Honor, and as far as the plaintiffs are concerned,

that closes this aspect of the matter.

The Court: Does it close the entire case?

Mr. Naylor: Yes, as far as we are concerned.

Mr. Young: That closes it as far as the defend-

ant is concerned. [523]

Certificate

T hereby certify that 1 am a duly appointed,

qualified and acting official pro tempore coui't re-

porter of the Tnited States District Court for the

Southern District of California.

J InrtlKM' certify that the foregoing is a true and

correct transcript of the procec^dings had in the

ab(»\e-entitled cause on the date or dates sj^ecified
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therein, and that said transcript is a true and cor-

rect transcription of my stenographic notes.

Dated at Fresno, California, this 21st day of Jan-

uary, A.D. 1954.

/s/ HELEN G. SCHULKE,
Official Reporter (Pro

Tempore).

[Endorsed] : Filed July 12, 1954.

ORAL OPINION OF THE COURT

Fresno, Calif., Friday, January 23, 1954—4 :10 P.M.

The Court: Well, I think the Court is ready to

decide this matter.

I want to say that I have no sympathy whatso-

ever with the defendant in the case ; that he worked

for Mr. Schmeiser and copied his machine, and it

certainly does not create any feeling of sympathy

in the mind of the Court.

Mr. Chezick testified, as I recall it, that he first

saw the machine at the Fair, and he thought he

bought one in 1939, and said it could have been in

the spring of 1940, but he thought it was in 1939;

that this invoice was dated December 8, 1941. It

appears to me conclusively from that that this

was after the machine had been changed to Mr.

Chezick 's satisfaction, and I feel sure that the

defendant has established that there was a sale

made as early as 1941.
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As far as the government macliine is concerned,

T tliink it is in doubt, and too much in doubt for

the Coui't to find in favor of the defendant for

that ; l)ut it does find in favor of the defendant as

to the date of the sah^ of Mr. Britton's machine,

that the testimony was it was before May 8, 1943.

Now, I also believe as to the Henderson patent

that it was anticipatory of the plaintiffs' patent.

I think that the Court has covered substantially

all that is necessary to discuss at this point, and

the order for judgment is in favor of the defendant.

The Court is now adjourned.

[Endorsed]: Filed June 18, 1954.

United States District Court, Southern District
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Ethel R. Schmeiser and K. George

Anderson, Executrix and Executor of

the Estate of Theodore George Schmei-

ser and Ethel E.. Schmeiser,
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Y. Thomasian (Sometimes Known as Yep-

pie Thomas) an Individual Doing Busi-

ness Under the Fictitious Name and

Style of Thomas Welding & Manufac-
turing Co.,
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Brief for Appellant

Appeal from the United States District Court for the Southern District of

California, Northern Division

JURISDICTION

This is an appeal from that part of a judgment of the

District Court (Beaumont, D. J.) dismissing plaintiffs-

appellants' complaint for infringement of United States

Letters Patent No. 2,538,167 on the basis of invalidity of

said patent.
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The District Court's jurisdiction is based upon the pat-

ent laws of the United States, as alleged in the complaint

(Tr. 3) and admitted in the answer (Tr. 6), and more spe-

cifically upon 28 U.S.C. § 1338.

Title 28 U.S.C. § 1291 gives this Court jurisdiction of

this appeal.

STATEMENT OF THE CASE

A. The Nature of the Controversy.

This is a suit for infringement of Letters Patent No.

2,538,167, granted January 16, 1951, to Theodore G. Schmei-

ser and for infringement of Letters Patent No. Des. 137,446,

granted March 14, 1944, to Theodore G. Schmeiser. No

appeal has been taken from the judgment of the court

below that the latter patent is invalid.

B. The Parties.

Plaintiffs-appellants, Ethel R. Schmeiser and K. George

Anderson, are respectively, executrix and executor of the

estate of the patentee, Theodore G. Schmeiser, deceased.

Ethel R. Schmeiser is the owner of the entire right, title

and interest in and to Letters Patent No. 2,538,167 (Tr. 47),

having been joined, upon motion during pendency of the

cause, as a distributee of the Estate of Theodore George

Schmeiser, deceased (Tr. 56).

Defendant-appellee, Y. Thomasian (sometimes known as

Yei)pie Thomas), is an individual doing business under the

fictitious name and style of Thomas Welding and Manu-

facturing Co., with a place of business in Fresno, Cali-

fornia.

Defendant-appellee w^as employed by Theodore G. Schmei-

ser in the latter's business of making and selling ground

pulverizers during the period from December 9, 1939 to

December 27, 1941 (Tr. 365-366; Plaintiff's Exhibit 25).
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C. The Pleadings.

The Complaint on file herein charged the defendant-

appellee with infringement of Letters Patent No. 2,538,167

by making, selling, and causing to be used earth working

roller units embodying the invention disclosed and claimed

in said letters patent.

The defendant-appellee's Answer denied infringement of

Letters Patent No. 2,538,167. The allegation that the

required statutory notice had been placed on all earth work-

ing roller units made and sold by T. G. Schmeiser and by

the plaintiffs-appellants was denied for lack of information,

but defendant admitted (Tr. 7) that he received written

notice of infringement and that he had actual notice of the

issuance of said letters patent.

Included among the defenses raised by the answer were

the following : that each of the claims of Letters Patent No.

2,538,167 is invalid in view of the prior art pleaded (Tr. 8)

;

and that each of said claims is invalid because the invention

defined thereby had been on sale and in public use more than

one year prior to the etfective filing date, May 8, 1944, of

the patent application which matured into Letters Patent

No. 2,538,167.

Do Disposition of the Case by the Court.

After a trial upon the merits, the District Court, on Janu-

ary 23, 1954, gave its oral opinion (Tr. 439-440) that Letters

Patent No. 2,538,167 was invalid and void for each of the

following grounds : that a sale of a machine had been made

to one Chezick as early as 1941 ; that a sale of a machine had

been made to one Britton before May 8, 1943 ; and that Hen-

derson Patent No. 1,190,257 was anticipatory of the plain-

tiffs' patent.
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Thereafter, the District Court adopted, substantially in

their entirety, the findings and conclusions (Tr. 41-46) sub-

mitted by defendant-appellee's counsel, and on May 21, 1954,

a Judgment (Tr. 47-48) was entered adjudging Letters Pat-

ent No. 2,538,167 and each of the claims thereof invalid

and void.

E. The Schmeiser Invention.

The earth working roller unit forming the invention of

the patent in suit (Tr. 445-448) comprises a tube, or draft

cylinder, and a plurality of externally toothed hubless rings

freely sleeved on said tube for independent radial move-

ment thereon, with the differential between the internal

diameter of said rings and the outside diameter of said tube

being substantially in excess of the thickness of said rings,

whereby when the assembly is towed over ground to be

worked adjacent rings may move radially with respect to

each other a sufficient distance to disclose the dirt-accumu-

lating space between the tube and rings to the atmosphere

to enable dirt to be discharged therefrom.

The contribution to the earth working roller art provided

by such structure and the operational and functional advan-

tages offered thereby over prior known structures will be

dwelt on at length hereafter in sections of this brief dealing

with findings of fact of the court below concerning the ques-

tions of anticipation and lack of invention of the Schmeiser

roller unit.

SPECIFICATION OF ERRORS

The following errors are specified as those which will be

urged in support of this appeal

:

1. The Court erred in finding that the evidence conclu-

sively establishes that on or about December 8th, 1941, and
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before May 8th, 1943, Theodore G. Schmeiser sold to Alvin

Chezick, of Chowchilla, California, a ground pulverizer of

the non-flexible type having rollers that had no free play,

that was subsequently, but prior to December 8th, 1941,

changed by said Theodore Gr. Schmeiser to embody all of the

elements of each of the four claims of the Schmeiser patent

No. 2,538,167 in suit, and which ground pulverizer was not

experimental.

2. The Court erred in concluding that Letters Patent

No. 2,538,167 in suit and each of the claims thereof, are

anticipated by the asserted sale by Theodore G. Schmeiser

to Alvin Chezick, of Chowchilla, California, of a ground

pulverizer which was changed prior to December 8th, 1941,

to embody all of the elements of each of the claims of said

Letters Patent.

3. The Court erred in finding that there was evidence

conclusively establishing that on or about May 1, 1943, and

before May 8, 1943, Theodore G. Schmeiser sold to Vernon

C. Britton, of Firebaugh, California, a ground pulverizer

embodying all of the elements of each of the four claims

of the Schmeiser patent No. 2,538,167, in suit, and which

ground pulverizer was not experimental.

4. The Court erred in concluding that Letters Patent No.

2,538,167 in suit, and each of the claims thereof, are antici-

pated by an asserted sale on May 1, 1943, by Theodore G.

Schmeiser to Vernon C. Britton, of Firebaugh, California,

of a ground pulverizer embodying all of the elements of each

of the claims of said Letters Patent.

5. The Court erred in finding that whereas the United

States Patent Office cited a number of prior art references

in the files of the Schmeiser application. Serial No. 534,570,

filed May 8, 1944, and Serial No. 76,717, filed February 16,
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1949, it did not consider the United States patent to Hen-

derson, No. 1,190,257, dated July 4, 1916.

6. The Court erred in finding that the Henderson patent

(1,190,257) is more pertinent to the alleged invention of the

Schmeiser patent No. 2,538,167 than any of the cited art.

7. The Court erred in finding that the Henderson patent

(1,190,257) shows ground rollers which loosely encircle a

central member with sufficient clearance to be self-cleaning,

and particularly self-cleaning in the sense of the invention

forming the subject matter of the Schmeiser Patent 2,538,-

167, in suit.

8. The Court erred in finding that the Henderson Pat-

ent destroys the presumption of validity of the Schmeiser

Patent 2,538,167, in suit.

9. The Court erred in finding and concluding that the

Henderson Patent No. 1,190,257, anticipates the Letters Pat-

ent in suit, No. 2,538,167 and each of the claims thereof.

10. The Court erred in finding and concluding that the

Schmeiser Patent 2,538,167, in suit, and each of the claims

thereof, do not or fail to define invention over the disclosure

of Henderson ]*atent 1,190,257, taken together with the dis-

closure of the Schmeiser Patent 2,288,110.

11. The Court erred in concluding and adjudging that

the Letters Patent No. 2,538,167, in suit, is invalid and void

as to each and all of the claims thereof.

12. The Court erred in dismissing the complaint herein

with prejudice.

13. The Court erred in concluding that final judgment

should be entered in favor of the defendant, with costs

and disbursements, and in entering such a judgment.
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SUMMARY OF ARGUMENT

I. The Schmeiser Invention as Claimed Is Clearly Not Anticipated

by Henderson Patent No. 1,190.257.

(a) The Schmeiser invention completely solves the self-

cleaning problem of the earth working roller art.

(b) The road roller of Henderson 1,190,257 is not self-

cleaning in the manner of the Schmeiser earth working

roller.

(c) None of the essential characteristics of the Schmeiser

unit which together enable optimmn self-cleaning are dis-

closed in Henderson 1,190,257.

II. The Schmeiser Patent Clearly Defines an Invention Over Hen-

derson 1,190,257 and Schmeiser 2,288,110.

(a) The invention of the patent in suit was characterized

by the patentee as being an improvement over the apparatus

of his earlier patent No. 2,288,110 and was so recognized by

the Patent Office.

(b) Both Henderson 1,190,257 and Schmeiser 2,288,110

fail to disclose the essential structural characteristics of the

roller unit of the patent in suit.

(c) The presence or absence of invention is not to be

tested in the light of "knowledge after the event".

(d) The defendant-appellee's acts speak louder than

words and indicate that the Schmeiser roller unit is not

lacking in invention.

III. The Evidence Fails to Establish That There Was a Sale of a

Machine, Wifhin the Claims of the Patent in Suit, to Britton

Before May 8, 1 943.

(a) Actual delivery of the Schmeiser unit to Britton was

necessary to consummate a sale, and no reliable proof was

offered that delivery took place before May 8, 1943.
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(b) The unsupported recollection testimony, some ten

years after the event, falls far short of meeting the

requisite standard of proof for establishing a prior public

use or sale.

(c) Assuming that a roller unit was sold to Britton prior

to May 8, 1943, there is no reliable proof that the unit cor-

responded to the claims of the Schmeiser patent.

(d) The so-called invoice of sale tends to rebut the testi-

mony that the Schmeiser unit purchased by Britton had

loose rings.

IV. The Evidence Fails to Establish That There Was a Sale of a

Schmeiser Unit Within the Claims of the Patent in Suit to

Chezick Before December 8, 1941.

(a) Here, again, the proof concerning the time of sale

and the proof concerning the structural nature of the roller

unit sold consists almost entirely of unsupported memory

testimony, given some ten years after the event.

(b) The weight of the evidence indicates that the Schmei-

ser-Chezick invoice of December 8, 1941 related to a roller

unit of the non-flex type.

V. Finding of Fact No. 9 Is Unwarranted and Therefore Erroneous.



ARGUMENT
POINT I

ThE SC^^MEISE^ BNYE^TBON AS CLAIMED IS CLEARLY NOT
ANTICIPATED BY HENDERSON PATENT NO. 1,190,257.

In holding (Finding of Fact 10) (Tr. 44) that the Hen-

derson Patent 1,190,257 anticipates each of the four claims

of the Schmeiser Patent No. 2,538,167 in suit, the court below

was clearly in error. It is respectfully submitted that the

error of this finding is clearly demonstrated by the following

analysis of both the Schmeiser Earth Working Roller Unit,

as described and claimed in the patent, and the Road Roller

of the Henderson patent.

(a) The Schmeiser Invention Completely Solves the Self-Cleaning

Problem of the Earth Working Roller Art.

The functional and operational advantages of the Schmei-

ser unit are clearly brought out at page 2, column 3, lines

1-2 (Tr. 448) of the patent:

"Additionally, the rings 12 are disposed on the draft

cylinder 8 with a certain amount of end play there-

between ; this for the purpose of assuring that no bind-

ing occurs as said rings relatively work up and down,

with resulting self-cleaning of the rings.

''Tins self-cleaning of the rings is further enhanced

by reason of the fact that when adjacent rings 12 work
relatively up and down a distance greater than the

thickness of the rims 14, the inside of the lowermost

one of said adjacent rings is exposed, laterally and at

the lower portion thereof, below the corresponding

portion of the rim of the other one of said adjacent

rings whereby material may spill out through the gap

G, as in Figure 1. Adjacent rings 12 can work rela-

tively up and down a distance greater than the thick-

ness of the rings 14, for the reason that the differential

between the effective outside diameter of the draft cyl-
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inder 8 and the effective mside diameter of the rims

14 is materially in excess of the thickness of said rims."

(Emphasis supplied.)

As the unit travels over the ground, a certain amount of

dirt works upwardly through the narrow spaces between the

rings into the space between the rings and the draft cylin-

der. As the rings work upwardly and downwardly with

respect to each other, the working motion of the rings tends

to discharge dirt from the interior of the unit through the

same spaces through which the dirt enters. However, this

tendency towards self-cleaning is opposed in part by the

very dirt over which the unit is moving. In other words,

the dirt within the unit tends to be discharged downwardly,

as well as rearwardly to some extent, while at the same

time dirt over which the unit is passing tends to work

upwardly between the rings. The net result is that, insofar

as the radial and end play characteristics of the rings alone

are concerned, the self-cleaning efficiency of the unit is

relatively low. The Schmeiser invention goes much further

than this, as will be now seen.

In the patent in suit, Schmeiser teaches how an earth

working roller unit may be provided to obtain an optimum

self-cleaning action. This is done by providing a differential

between. the effective ring and draft cylinder diameters

which is materially in excess of the thickness of the rims

of the hubless rings. As the rings w^ork upwardly and down-

wardly with respect to each other, the space between the

rings and the draft cylinder becomes laterally exposed to

the atmosphere, providing the following two important

dirt discharge, or self-cleaning, advantages : the laterally

directed dirt-spill-out spaces so provided are much greater

in dirt discharge capacity than the narrow vertical spaces
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wliich are provided between the rings to allow the rings to

rotate on the draft cylinder without binding; and since the

dirt is enabled to spill out laterally, rather than being lim-

ited to vertical discharge, there is little opposition, on the

imrt of the dirt over which the unit is moving, to such

discharge.

Cb) The Road Spoiler of Hee^derson 1,190,257 Is Not Seif-Cieaning

in the Manner of the Sehmeiser Earth Working Roller.

Such self-cleaning in the manner described cannot be

obtained with the Road Roller structure of Henderson

1,190,257 (Tr. 507-510). It will be readily apparent from an

examination of Figure 3 of the Henderson patent that the

hubbed, or radially thick, annular members "d" can never

move a sufficient degree upwardly and downwardly with

respect to each other to laterally disclose the internal space

"e" to the atmosphere. That is to say, the differential

between the effective internal diameter of each of the mem-

bers "d" and the external diameter of shaft "b" is materially

less than the radial thickness of the members "d", rather

than being materially greater, as is the case with the

Sehmeiser Earth Working Roller Unit of the patent in suit.

Thus, any tendency to self-cleaning of the Henderson

Road Roller will be by way of vertical discharge of the dirt

from between the members "d", which discharge will be

opposed by the dirt over which the roller is passing.

The defendant-appellee's expert witness testified (Tr.

316) as follows with respect to the Henderson Road Roller:

"Q. In your opinion, and based on your experience

and training, Mr. Jones, does this Henderson patent

have a free-play feature in which the rollers or rings

may move up and down relative to the shaft 1

"A. They do, and they are so shown in Figure 3.
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"Q. In your opinion, would this relative up-down

movement of the adjacent rollers be of assistance in

cleaning?

"A. I would think so, yes."

But later, the same witness testified (Tr. 353-354) with

respect to the Henderson Road Roller

:

"Q. And is there any provision made for clearance

as to material that might move into the central aper-

ture, or apertures, of disk d, etc., surrounding shaft bf

"A. That would depend entirely upon how much
space there is between the weighted members d, d\

and so forth, etc.

"Q. Did you find anything in Henderson making

reference to clearance of the shaft area of the weighted

members d, etc.?

"A. I haven't noticed any, found any reference

directly to that particular spot. It is not indicated by

any numeral, and I would say that, from my experience

on rollers and contact with other rollers, where it is in

close contact you have a small amount in and a small

amount out"
(Emphasis supplied.)

The import of this testimony is that the roller members

d, d\ etc. of Henderson are so arranged, as to radial thick-

ness and as to closeness together, as to permit of the entry

of but a small amount of dirt to the internal space of the

roller, and that there is but a small amount of dirt dis-

charged in a vertical direction through the spaces between

the roller elements. Of course, the "small amount" tending

to go in opposes the "small amount" tending to come out.

Such an arrangement is to be sharply distinguished from

the roller structure of the patent in suit, wherein a different

kind of dirt discharge may take place, i.e. laterally from the

internal space of the roller unit.
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(c) N^ne of the Essential Characteristics of the Schmeiser Unit

WhiCii Together Enable Optimum Self-Cleaning Is Disclosed

in Henderson 1,190,257.

The following italicized portions of Claim 4 of the

Schmeiser patent recite all of the essential structural char-

acteristics of the Earth Working Unit which enable the

attainment of the new operational and functional results

above described:

"4. In an earth working roller which includes a

transversely extending draft assembly mounted in a

frame adapted for draft by a tractor, and a row of

earth working rings surrounding the draft assembly in

end to end, relatively rotatable relation ; the rings being

huhless and each comprising a hand-like rim having a

plurality of circumferentially spaced teeth projecting

outwardly therefrom, each rim being of greater width

than thickness, and the rims having a substantially

greater effective internal diameter than the effective

outside diameter of said draft assembly ; the differen-

tial between said effective diameters being materially

in excess of the thickness of the rims whereby upon
relative up and down play of adjacent rings a distance

greater than said thickness, the inside of the lower-

most one of said adjacent rings is exposed, laterally

and at the lower portion, beloiv the corresponding por-

tion of the rim of the other one of said rings."

Since each and every one of the essential structural and

functional characteristics of the Schmeiser Earth Working

Unit, as above italicized in Claim 4, is lacking in the

Henderson Road Roller, it is respectfully submitted that

the court below was clearly in error in finding that the

Henderson patent anticipates each of the claims of the

Schmeiser patent in suit.

As stated by the Court in Ottumwa Boxcar Loader Co. v.

Christy Boxcar L. Co., 215 Fed. 362, 369, (C.A. 8)

:
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"It constitutes no anticipation and no defense to a

claim of infringement that one or more elements of a

patented com])ination, or one or more parts of a pat-

ented improvement, may be found in one old patent or

publication, and others in another, and still others in

a third. It is indispensable that all of them, or their

mechanical eciuivalents, be found in the same descrip-

tion or machine, where they do substantially the same
work by the same means."

POINT II

THE SCHMEISER PATENT CLEARLY DEFINES AN INVENTION

OVER HENDERSON 1,190.257 AND SCHMEISER 2.288.110.

The holding (Finding of Fact 11) (Tr. 44) by the Court

below that the Schmeiser Patent No. 2,538,167 in suit and

each of the claims thereof fail to define invention over the

Henderson Patent No. 1,190,257, taken together with the

prior Schmeiser Patent No. 2,288,110, issued June 30, 1942,

is clearly in error.

(a) The Invention of the Patent in Suit Was Characterized by the

Patentee as Being an Improvement Over the Apparatus of His

Earlier Patent, No. 2,288,110.

There are three Schmeiser patents which are before this

Honorable Court as part of the record on appeal. The

latest of these in point of time is Patent No. 2,538,167, the

patent in suit. The next previous Schmeiser patent in point

of time is Patent No. 2,472,386 (Tr. 524-528). The invention

defined in the claims of the Schmeiser patent in suit was

disclosed in the Schmeiser patent application which matured

into Patent No. 2,472,386 and, since the two applications

which matured into Patents No. 2,538,167 and 2,472,386 were

co-pending in the Patent Office, the former, being a continua-

tion-in-part application, is entitled to the benefit of the
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filing date of the latter and the latter may be looked to for

what characterizing effect it may have on the invention

defined in the claims of the former.

Thus, Schmeiser Patent No. 2,472,386, which, as stated,

discloses the invention of the patent in suit, refers to the

earliest in point of time of the three Schmeiser patents, Pat-

ent No. 2,288,110, in the following language appearing at

Page 1, Column 1, lines 1-6 (Tr. 527)

:

"This invention is directed to, and it is an object to

provide, improvements in a soil working implement, of

the type shown in my U.S. Patent No. 2,288,110, which

includes a toothed roller unit operative to pulverize and

pack the top soil in the preparation or maintenance of

a seed bed."

The invention defined in the claims of the patent in suit

is thus characterized in the patentee's own words as amount-

ing to a patentable improvement over the earth working

implement disclosed in Schmeiser Patent No. 2,288,110 (Tr.

474,478). The question therefore posed to this Court by

Finding Fact No. 11 of the Court below is whether the claims

of the patent in suit define a patentable invention over the

earth working implement disclosed in Schmeiser Patent No.

2,288,110 in the light of the road roller equipment disclosed

in the earlier patent to Henderson 1,190,257.

(b) Both Henderson 1,190,257 and Schmeiser 2,288,110 Fail to

Disclose the Essential Structural Characteristics of the Roller

Unit of the Patent in Suit.

In connection with Claim 4, by way of example, of the

patent in suit, it was above pointed out that the Henderson

road roller lacked the following essential structural and

functional characteristics comprising the Schmeiser inven-

tion: rings which are hubless and which are comprised of
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band-like rims; and a diametral differential between the

rings and the draft cylinder materially in excess of the

thickness of the rims whereby dirt discharge, or self-clean-

ing, may take place laterally from the space between the

rings and the draft cylinder.

With reference to Figure 4 (Tr. 475) of Schmeiser Pat-

ent No. 2,288,110, it will be seen that : like the rings of the

patent in suit, the rings 23 surround the draft cylinder in

end to end relatively rotatable relation ; that, like the rings

of the patent in suit, the rings 23 are hubless and each com-

prises a band-like rim; that, like the patent in suit, the

rings 23 are each provided with a plurality of circumferen-

tially spaced teeth projecting outwardly therefrom, with

the teeth being of lesser width than the rim on which

they are disposed and being centered thereon between

the ends of the rim; and that, like the patent in suit, the

rim portions of rings 23 are of greater width than thickness.

However, despite all of these various parallels between

the rings of Schmeiser 2,288,110 and the rings of the patent

in suit, the relationship between the rings 23 and the draft

cylinder 17 of Schmeiser 2,288,110 is critically lacking in

the necessary dimensional relationship called for in the fol-

lowing portion of Claim 4 of the patent in suit

:

a* * * ^^^ ^j^g j.-j^g having a substantially greater

effective internal diameter than the assembly; the dif-

ferential between said effective diameters being mate-

rially in excess of the thickness of the rims whereby,

upon relative up and down play of adjacent rings a

distance greater than said thickness, the inside of the

lowermost one of said adjacent rings is exposed, later-

ally and at the lower portion, below the corresponding

portion of the rim of the other one of said rings."

Thus, both Henderson 1,190,257 and Schmeiser 2,28eS,110

are critically deficient as far as the primary point of novelty

of the Schmeiser invention of the patent in suit is concerned.
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Neither singularly nor together do these two reference pat-

ents teach or suggest that optimum self-cleaning of an earth

working unit may be obtained by providing for a degree of

radial free play between the ring elements and the draft

cylinder in material excess of the thickness of the rim por-

tions of the rings.

(e) The Presence or Absence of Invention Is Nof to Be Tested in

the Light &f ''Knowledge After the Event."

It is an easy matter at the present time for one to view

the Schmeiser invention of the patent in suit against the

background of Henderson 1,190,257 and Schmeiser 2,288,110

and to say that, if the rings 23 of the latter patent were

increased in internal diameter or if the draft cylinder 17

was decreased in external diameter, to provide for a degree

of free radial movement of the rings with respect to the

draft cylinder comparable to the degree which the weighted

member d of Henderson may radially move with respect to

shaft b, the invention of the patent in suit would result. It

is respectfully submitted, however, that this would amount

to "knowledge after the event" of the type referred to by

this Honorable Court in Filtex Corporation v. Atiyeh,

F.(2d) ; 103 U.S.P.Q. 197 (decided October 13, 1954),

where the Court stated:

"There was clearly an invention here although the

changes necessary to accomplish the results were very

simple. He took the prior art and made the changes.

First, he cut grooves in the roller and cut some open-

ings in the rear side of this wall and let the air in the

rug tool. With these simple changes he changed the rug

tool that would not pick up surface dirt such as air and
lint, to one that removed this accumulation on the rug

and provided a rneans of cleaning the surface of the

tool hy removing the lint and dust from it. It was as
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above quoted from the case of Diamond Rubber Co. v.

Consolidated Tire Company. 'Knowledge after the

event is always easy, and problems once solved present

no difficulty indeed' and without going further into

detail it can be said that the plaintiff changed an

unsatisfactory tool into one that was satisfactory * * *."

(Emphasis supplied)

Paraphrasing the above quotation, it may be said that the

patentee here made simple dimensional changes necessary

to accomplish the results, i.e., to achieve a peak efficiency

of self-cleaning of an earth working roller unit. That, with

the simple changes, he changed the earth working roller unit

that would not satisfactorily discharge internally accumu-

lated dirt to one that efficiently removed this accumulation,

and that thereby he changed an unsatisfactory tool into one

that w^as satisfactory, and satisfactory, it may be added, to

the point where the defendant-appellee faithfully copied the

patentee's earth working roller unit.

Again, in Patterson^Ballagh Corp. v. Moss, 201 F.2d 403,

this Honorable Court had the following to say concerning

simplicity of change:

"It is quite apparent that simplicity alone will not

preclude invention. Hindsight tends to color the seem-

ing obviousness of that which in fact is true contribu-

tion to prior art."

(d) The Defendanf-Appellee's Acts Speak Louder Than Words
and Indicate That the Schmeiser Roller Unit Is Not Lacking

in invention.

The defendant-appellee admitted infringement of the

four claims of the Schmeiser patent in suit No. 2,538,167, if

the claims were valid (Finding of Fact No. 6) (Tr. 42).

The Court below, at Tr. 439, had the following to say in

its oral opinion concerning the activities of the defendant-

appellee :



19

"I want to say that I have no sympathy whatsoever

with the defendant in the case ; that he worked for Mr.

Schnieiser and copied his machine, and it certainly does

not create any feeling of sympathy in the mind of the

Court."

In Filtex Corp. v. Atiyeh, supra, this Honorable Court

adopted the following language of the trial court

:

"And, in addition to this, we have the presumption

arising from the imitation of the patented article by

the manufacturers of the alleged infringing device. As
to this, we agree with what was said by Judge Hough,

speaking for the Circuit Court of Api^eals of the Sec-

ond Circuit, in Kirks v. Belle Hat Lining Co., 280 F.

277-281. 'The imitation of a thing patented by a defend-

ant, who denies invention has often been regarded, per-

haps especially in this Circuit, as conclusive evidence

of what the defendant thinks of the patent, and per-

suasive of what the rest of the world ought to think.'
"

The defendant-appellee here paid a much greater degree

of tribute to the Schmeiser invention of the patent in suit

than did the imitative defendant of the Filtex case. After

the invention of the patent here in suit was made, the defend-

ant-appellee himself filed an application for Letters Patent

for a Toothed Roller Assembly, on which Thomas Patent

No. 2,537,802 (Tr. 450-454) issued. The Toothed Roller

Assembly of the Thomas patent is of the same general type

and kind of apparatus as the Earth Working Roller Unit

disclosed and claimed in the Schmeiser patent in suit. In

extolling his own invention, the defendant-appellee states, at

Page 1, Column 1, lines 15-19 (Tr. 452) of his patent:

"Another object is to provide a device of this type

having a plurality of ground contacting rollers or rings

adapted to rotate in unison and operating with self-

cleaning action by reason of limited relative radial

movement."
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And he further states, at Page 1, Column 1, lines 28-31 of

his patent:

"Another object is to provide a ground pulverizer

of this type in which an adjustment is provided to vary

the extent of relative radial movement permitted

between individual roller rings."

The defendant-appellee, who was T. G. Schmeiser's first

full-time employee in the latter's manufacturing business

(Tr. 62 and Tr. 222), testified (Tr. 66) that plaintiff's

Exhibit 5 (Tr. 449) correctly depicts the cross-sectional

characteristics of successive earth working machines he

manufactured and sold.

As to the earth working machine shown in Sketch A of

plaintiff's Exhibit 5, the defendant-appellee testified as fol-

lows: that he began the manufacture of such machines in

1947 or 1948 (Tr. 68) ; that he filed an application for Let-

ters Patent on this machine, and that Thomas Patent No.

2,537,802 issued thereon (Tr. 69-70); and that such a

machine is no longer the major product of his business (Tr.

73). Defendant-appellee further testified concerning his

patented machine (Tr. 73)

:

"Q. How many would you say you have manufac-
tured in the last calendar month, according to the

description you have just given us?

"A. I hardly think any. Because we streamlined it

to better advantage, that particular roller, which woidd
give the farmer less work."

(Emphasis supplied)

With respect to the earth working device exemplified by

Sketch B appearing in plaintiff's Exhibit 5 (Tr. 449), the

defendant-appellee testified as follows: that he manufac-

tured such apparatus between 1949 and 1950 (Tr. 77) ; and

that the differences between the apparatus exemplified by
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Sketch A and that exemplified by Sketch B of plaintiff's

Exhibit 5 consisted primarily of the addition of a further

ring supporting pipe to make four in number and the

removal of the internal ribs from the rings.

The defendant-appellee then completed the cycle of modi-

fication of the earth working apparatus made and sold by

him by making and selling, beginning in 1950 and continu-

ing since that time (Tr. 83), earth working apparatus exem-

plified by Sketch C in plaintiff's Exhibit 5, said apparatus

corresponding in all material particulars with the appar-

atus embodying the invention as defined by the claims of the

Schmeiser patent in suit, and as to which defendant-appellee

admitted infringement (Finding of Fact No. 6; Tr. 42).

With this pattern of action behind him, the defendant-

appellee, having contended, and successfully so, that the

original apparatus made by him met the standards of pat-

entable invention and, having thereafter progressively

veered away from his own apparatus to the point of copying

the Schmeiser apparatus covered by the patent in suit, thus

precipitating this litigation, alleges, as a defense, that the

patent in suit does not meet the standards of patentable

invention.

Even if it be assumed, arguendo, that the issue, as to

whether the Schmeiser patent in suit defined invention over

the Henderson Patent No. 1,190,257 taken together with the

prior Schmeiser Patent No. 2,288,110, was a finely balanced

one, it is respectfully submitted that the defendant-appel-

lee's behavior pattern, as above set forth, made it clearly

an error for the Court below to resolve this issue against

plaintiffs-appellants, as set forth in Finding of Fact No. 11.
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POINT III

THE EVIDENCE FAILS TO ESTABLISH THAT THERE WAS A SALE

OF A SCHMEISER UNIT TO BRITTON BEFORE MAY 8, 1943.

The Court below found (Tr. 43) that the evidence con-

clusively established that Theodore Schmeiser sold a non-

experimental ground i)ulverizer embodying all of the

elements of each of the four claims of the patent in suit to

Vernon C. Britton before ^lay 8, 1943. It is respectfully

submitted that this finding is clearly in error in the light of

the evidence of record, the case authorities as to what consti-

tutes a sale, and the standards of proof required to be met

to support such a finding,

(a) Actual Delivery of the Schmeiser Unit to Britton Was Neces-

sary to Consummate a Sale, and No Reliable Proof Was
Offered That Delivery Took Place Before May 8. 1943.

The Court did not purport to find that the apparatus sold

to Britton w^as publicly used before May 8, 1943, and so the

only question presented is whether said apparatus was sold,

within the meaning of the patent statutes, before this date.

With respect to the apparatus in question, the defend-

ant's witness, Britton, testified as follows : that, on April 29,

1943, he visited Mr. Schmeiser's shop in Fresno for the

purpose of ordering a fourteen-foot (14-ft.) wide culti-

packer; that he then asked Mr. Schmeiser to make a culti-

packer of this size for him ; that he then tendered to Schmei-

ser his personal check covering the cost thereof, including

sales tax (Tr. 427) ; that said check (Tr. 534) was drawn by

him in anticipation of subsequent delivery of the machine

(Tr. 428) ; that he thereafter received from Mr. Schmeiser

an invoice (Tr. 533) bearing the date of May 1, 1943, which

date was stipulated between counsel to fall on a Saturday

(Tr. 428) ; and that, subsequent to his receipt of said invoice
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and "more than likely three or four days" after receiving

the invoice, the machine was delivered to him at his ranch

(Tr. 428-429).

The witness, Britton, then further testified (Tr. 429) that

there was no tangible thing, by way of a record or other-

wise, in his possession to show the actual date of receipt of

the Schmeiser machine.

There was no testimony to the effect that, on the occa-

sion of the April 29, 1943, visit of the witness to the Schmei-

ser shop, machines corresponding in structure to that

called for by the claims of the patent in suit were in exist-

ence on the Schmeiser premises, nor was any testimony

presented as to when the so-called invoice, bearing date of

May 1, 1943, was actually received by the witness.

For all the record shows, the invoice could have been sent

out by Schmeiser at any date in May later than the May 1

date which it bore. Even if it be assumed, or presumed, that

the invoice was mailed to Britton on May.l, a Saturday, it

would not have been received in the ordinary course of mail

until the following Monday, or May 3, 1943. In fact, it would

be fair to expect that the invoice was not received by Britton

until as late as Tuesday, May 4, 1943, in view of the fact that

Britton lived on a farm about forty-three (43) miles from

Fresno (Tr. 165). If this was actually the case, it will be

obvious that the "three or four days" which, according to

the witness, transpired between receipt of the invoice and

delivery of the machine, would place the machine delivery

date as late as May 8, 1943. And a sale of the machine on

May 8, 1943, if delivery were necessary to constitute a sale,

would not invalidate the patent.

It is manifest from the case authorities that, under the

factual pattern presented here, actual delivery of the

machine was necessary to consummate the sale.
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In McCreery Engineering Co. v. Massachusetts Fan Co.

et al, 195 Fed. 498, 501-2, (C.A. 1), the Court stated

:

"We are of the oiDinion that proof of a mere contract

to construct from plans and to deliver in future a

machine or manufacture not i)roven to have been pre-

viously com})leted, falls short of i)roof that the machine

or invention was 'on sale'. The distinction between an

executory contract to construct and to pass title in the

future and putting an article 'on sale' is substantial and

is not merely one of the 'unity diversities' of the law of

sales. Especially is that distinction important when
such an executory contract is for the manufacture or

construction which constitutes the first reduction to

practice.

"That inventors who have reduced their conceptions

to the shape of drawings or descriptions and have

endeavored to enlist capital by offering to construct

and deliver a machine in the future should, by the dis-

play of drawings and offers to construct, be regarded

as having placed the machine 'on sale', would involve a

departure from the intention of the x)atent statute as

w^ell as from the ordinary significance of the language.

"The opinion of the Circuit Court of Appeals of the

Second Circuit in National Cash Register Co. v. Ameri-

can Cash Register Co., 178 Fed. 79, 101 CCA. 569, does

not sup2)ort the defendant's contention. That case

decides merely that the manufacture of a machine upon
an order for its construction followed by its delivery

and acceptance constitutes a sale within the patent stat-

ute. This is far from supporting the contention that

regardless of subsequent delivery and acceptance the

article is on sale and that an agreement to construct is

a putting on sale.

"In cases where delivery and acceptance are com-

plete, the distinction between delivery and acceptance

uj)on a previous order and without a ])revious order

has no substantial relation to the i)urpose of the stat-
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ute. The completion of the transaction hy delivery and
acceptance affords evidence that the article was 'on

sale' within the.meaning of the statute."

(Emphasis supplied)

In Connecticut Paper Products, Inc. v. New York Paper

Company, 39 Fed. Supp. 127, D.C. Md., the criteria were

set forth as follows

:

"An article for which a patent is sought and which

is on hand, ready for delivery under a contract of pur-

chase, at a date prior to the two (now one) year period

named in the statute, may be said to have then been

^on sale', within the meaning of the statute. So it has

been held. See Covert v. Covert, 106 F. 183 ; National

Cash Register Co. v. American Cash Register Co., 178

F. 79 ; Wende v. Horine, 225 F. 501. However, if the

article is not on hand, ready for delivery, it cannot

be said to be 'on sale'. Such was the situation in the

present case. An agreement to sell, made prior to the

statutory period, is not in itself sufficient to invoke the

bar of the statute, if the goods were not in fact on hand
prior to that period, and therefore could not have been

delivered prior to that period. So it was held, and we
think correctly, in Burke Electric Co. v. Independent

Pneumatic Tool Co., 234 F. 93 (certiorari denied 241

U.S. 682), by the Circuit Court of Appeals for the

Second Circuit, and the First Circuit Court of Appeals

in McCreery Engineering Co. v. Massachusetts Fan
Co., 195 F. 498. The precise point appears never to

have been passed upon in this Circuit, although, in-

ferentially, we interpret the decision in Maibohm v.

RCA Victor, supra, to support the conclusion here

reached.

"We quote the following from the Burke Electric

Co.case, supra (234 F. 93):

'The proofs in this case show that the patented

motors were ordered two years and a few days before

the application for the patent was filed, but were

not delivered and could not have been delivered

until a time within the two-year period. The ques-
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tion is as to the proper construction of the words

"not in public use or on sale" in Rev. St. Sec. 4886

(Comp. St. 1913, Sec. 9430). The combination of

the word indicates that the sale contemplated is such

as creates an opportunity for present public use. It

is a situation quite different from the reduction to

practice necessary to sustain anticipation. * * * The
provision ought to be construed favorably to pat-

entees. If patented articles are on hand ready to be

delivered to any purchaser, they are on sale, whether

any of them has been sold or not. But, if they are

not, they cannot be said to be on sale within the

meaning of the act, though the invention itself has

ceased to be experimental and is complete. This cer-

tainly should be true of articles which can be car-

ried in stock, like the motors in question.' " (Em-
phasis supplied)

From 7?. F. Sturtevant Co. v. Massachusetts Hair d Felt

Co., 124 F.2d 95 (C.A.I):

''The critical date, then, is not the date ivhen the

first Hagen fan was ordered, but the date ivhen the

order for it ivas filled, and there is no evidence as to

when that event occurred. Since it may have occurred

within two years of the date of Hagen's second applica-

tion, and since the defendant has not proved otherwise,

it has failed to sustain its burden of proof on this

defense. Thus it is unnecessary for us to give further

consideration to this defense." (Emphasis supplied)

Obviously, if the "on sale" provision of the statute con-

tem])lates a transaction such "as creates an opportunity

for present public use", it is immaterial that the vendee-

to-be has made a prepa>Tnent.

It was thus essential for the defendant-appellee to estab-

lish that the Schmeiser machine ordered by Britton was

delivered into Britton's possession before ^May S, 1943, and

this he failed to do.
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(b) The Unsupported Recollection Testimony, Some Ten Years

After the Event, as to the Time of Delivery Falls Far Short

of Meeting the Requisite Standard of Proof for Establishing

a Prior Public Use or Sale.

The only proof offered on this point was Britton's un-

supported recollection testimony, given over ten and one-

half years after the event in question, that in his opinion

the machine was delivered three or four days after his

receipt of the invoice bearing the date of May 1, 1943, No

corroborative testimony as to delivery prior to May 8, 1943,

was given by any other witness. In fact, the witness, Brit-

ton, testified (Tr. 430) that, until he located his cancelled

check, he probably could not even have recalled what year

he purchased the Schmeiser machine. Such proof falls far

short of the standards of proof required to establish a

patent-invalidating public use or sale.

From Paraffine Companies, Inc. v. Everlast, Inc., et al.,

84F.(2d) 335(C.A. 9):

"The burden of proof on the issue of public use rests

heavily upon the party seeking to show such use. Of
such a defense the Supreme Court has said

:

'* * * courts have not only imposed upon defendants

the burden of proving such devices, but have re-

quired that the proof shall be clear, satisfactory, and-

beyond a reasonable doubt.'

'Washburn etc. Co. v. The Beat 'Em All Barbed
Wire Co., 143 U.S. 275, 284.'

"To the same effect are Deering v. Winona Harvester

Works, 155 U.S. 286, 300, 301; Eibel Co. v. Paper Co.,

261 U.S. 45, 60; Rowan v. Brake Testing Equip. Corp.,

(CCA-9) 38 Fed. (2d) 220, 223."

In Mica Insulator Co. v. Union Mica Co. et al., 137 Fed.

928, 938 (C.C.D.N.J.), the Court stated

:

"All of this testimony as to prior use is open to the

criticism that the witnesses speak from recollection
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after a considerable lapse of time, that no specimens

of the product of the supposed anticipating use have

been produced, and that there is no corroborating testi-

mony from any ivho have seen the method produced

by the witnesses, as testified to. It is unnecessary to

repeat here what courts have so often said in regard

to this character of testimony. The Supreme Court

of the United States, in Cantrell v. Wallick, 117 U.S.

689, 69fi, 6 Sup. Ct. 970, 974, 29 L. Ed. 1017, said

:

'Not only is the burden of proof to make good this

defense upon the party setting it up, but it has been

held that "every reasonable doubt should be resolved

against him".'" (Emphasis supplied)

From Merrill v. Builders Ornamental Iron Company,

197F.(2d) 16(C.A. 10):

"In the ordinary action based upon infringement of

a patent, public use or sale is an affirmative defense to

be pleaded and proved. Electric Storage Battery Co.

V. Shimadzu, supra. And it has long been settled law

that, when prior use or sale is relied upon to defeat the

presumption arising from the grant of a patent, the

evidence tending to establish such use or sale must be

sufficiently clear, cogent, and satisfactory as to remove

all reasonable doubt thereof. Coffin v. Ogden, IS Wall.

120; Cantrell v. Wallick, 117 U.S. 689; The Barbed

Wire Patent, 143 U.S. 275; Deering v. Winona Har-

vester Works, 155 U.S. 286; Eibel Process Co. v. Min-

nesota & Ontario Paper Co., 261 U.S. 45; Vachos v.

Sherwin-Williams Co., 177 F.2d 762." (Emphasis sup-

plied)

From United Shoe Machinery Corporation v. Brooklyn

Wood Heel Corporation, 11 F.(2d) 263, (C.A. 2)

:

"When an inventor's date is to be carried back

beyond his application, (Courts regard the effort with

great jealousy, and must be persuaded with a cer-
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tainty which is seldom demanded elsewhere; quite as

absolute as in a criminal case, in practice perhaps even

more so. Brooks v. Sacks, 81 Fed. Rep. 403 (C.C.A. 1)

;

Day Time Register Co. v. W. H. Bundy Recording Co.,

178 Fed. Rep. 812 (C.C.A. 2) ; Bearings Co. v. Harris

Hardware & Mfg. Co., 299 Fed. Rep. 782 (C.C.A. 2). It

makes no difference how the question arises ; whether

the patentee is carrying back his own invention, or a

supposed infringer is carrying back his ; the burden is

the same as the proof necessary to establish a prior

use.'' (Emphasis supplied)

It is respectfully submitted that it would be inequitable,

to say the least, to "hang a man" on the basis of the quality

and quantity of proof such as was offered in behalf of the

defendant concerning the Schmeiser-Britton transaction.

(c) Assuming That a RolEer Unit Was Sold to Britton Prior to May
8. 1943, There Is No Reliable Proof That the Unit Corresponded

to the CEaiifus of the Schmeiser Patent.

Even if it be assumed, arguendo, that the sale of a

machine was made to Britton before the critical date of May

8, 1943, there is no reliable proof, of the calibre the Courts

require in such situations, to establish that the machine sold

corresponded to the claims of the Schmeiser patent in suit.

Thus, the witness, Britton, testified (Tr. 424) that the

Schmeiser apparatus, as disclosed to the Court below in

defendant's Exhibits V, W-1, W-2 and W-3 (Tr. 529-532),

differed from the Schmeiser apparatus, as originally

received by him, in the following particulars : the bearings

had been replaced, but he did not recall when ; the pipe, or

draft cylinder, had been replaced, but he did not recall

when; some of the rings had been replaced; that the end

retainer means for the rings had been changed ; and that the
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frame had been worked on, but that the frame design

remained tlie same. This is indeed a far cry from proof by

physical exhibit of the "same machine" viewed by this Court

as essential in Whiteman v. Mathews, F.(2d)

(decided November 9, 1954).

There is no physical evidence to establish what the

a])paratus was like when it was originally purchased

approximately ten years ago. The sole evidence character-

izing the form of the Schmeiser apparatus originally pur-

chased consists of memory testimony. The witness, Britton,

testified (Tr. 421) that the machine that he purchased from

Mr. Schmeiser had rings which were loose on a central pipe.

The witness, Wyckoff, Britton's ranch superintendent,

testified from memory (Tr. 432) that the machine originally

purchased had loose rings. He further testified that he had

no present knowledge as to when the machine was delivered

(Tr. 433). The witness, Rodriquez, Britton's ranch foreman,

testified (Tr. 436) that the original machine had loose rings.

That such memory testimony is unreliable and does not

meet the standard of proof required is indicated by the

following authorities

:

In Myers v. Beall Pipe & Tank Corporation; Same v.

Fruehauf Trailer Company of California, 90 F.S. 265, 79

U.S.P.Q. 173, 177, (D.C. Ore.):

"There was a great deal of testimony by witnesses as

to the changes which had been made in the original con-

struction of Clark. While these stories were told in

good faith, they are not consistent with each other, and
])articularly do not conform to the present condition of

the Clark trailer. This oral evidence is entirely uncor-

roborated by any writing of any kind. Memory plays

strange pranks in such a situation.*******
"The Shuey trailer is then urged by defendant Frue-

hauf. Similar considerations affect this device, which
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was exhibited to the Court (Exhibit 123). Although the

suspension of the wheels may be equivalent to the four-

point distribution of Myers on the under carriage, this

device had no bolster whatever at present. The testi-

mony as to its previous condition ivas unconvincing.

"None of these devices show that the Myers patent

was thereby anticipated by the structure. Beyond this,

the evidence as to when any of these were made or used

is entirely unconvincing. There is considerable doubt

that either of the trailers produced for inspection was
one concerning which the witnesses were testifying."

(Emphasis supplied)

In Koerner v. Deuther et al, 143 Fed. 544, 548 (C.C. W.D.

N.Y.)

:

"Several witnesses, former employees of the defend-

ants, testified positively that racks were manufactured

by the defendants about twenty years ago, and models

and sketches were produced on the trial from memory
by the witnesses Deuther and Dykstra. No racks or

models actually manufactured by defendants were pro-

duced; it being explained that a fire had destroyed

them. It does not appear that Mr. Deuther ever applied

for a patent, and no witnesses were called to contro-

vert the claim of prior public use. In the absence of a

rack manufactured and used as claimed by the defend-

ants I am not inclined to find as a fact that the patented

structure has been in prior public use. Upon this

proposition the burden of proof under the rule is on the

defendants, and every reasonable doubt should be

resolved against them. Coffin v. Ogden, 18 Wall. 120, 21

L. Ed. 821. In Deering v. Harvester Works, 155 U.S.

286, 15 Sup. Ct. 118, 39 L.Ed. 153, the Supreme Court

says:

'Granting the witnesses to be of the highest char-

acter, and never so conscientious in their desire to

tell only the truth, the possibility of their being mis-
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taken as to the exact device used, which, though bear-

ing a general resemblance to the one patented, may
differ from it in the very particular which makes it

patentable, is such as to render oral testimony pecu-

liarly untrustworthy; particularly so if the testi-

mony be taken after the lapse of years from the time

the alleged anticipating device was used.'
"

(Emphasis supplied)

(d) The So-Cglled Invoice of Sale Tends to Rebut the Memory
Testimony That the Schmeiser Unit Purchased by Britton Had
Loose Rings.

The physical evidence which was used l^y the witness,

Britton, as a reference point for his memory testimony

tends to rebut the testimony of Britton, Wyckoff and Rod-

riquez that the Schmeiser machine originally purchased by

Britton had loose rings. Thus, the May 1, 1943, invoice

(defendant's Exhibit X, Tr. 533) from Schmeiser to Britton

characterizes the subject machine as: "1—14 foot Till

An'Pak 10/lG Rings (10" pipe) with adjustable float". The

"adjustable float" had no bearing on the question as to

whether the rings were loose or relatively tight on the pipe,

said float comprising an attachment which was pulled behind

the roller (Tr. 423).

The essential point about the invoice is that it calls for a

ten-inch (10-in.) pipe, and rings having a ten-inch internal

diameter.

The witness, Michelsen, who testified (Tr. 392) that he

went to work for T. G. Schmeiser on August 3, 1943, testified

(Tr. 395) that the roller unit which Mr. Schmeiser was mak-

ing when he first went to work for him was a "tight ring

structure" having "12-inch ring inside, and a 12-inch o.d.

type outside". Thus, a twelve-inch (12-in.) internal diameter

ring, so called, was made just sufficiently larger tlian twelve
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inches (12 in.) to be fitted over a pipe having a twelve-inch

(12-in.) outside diameter. By the same token, it is submitted

that the ten-inch (10-in.) internal diameter rings called for

in the Schmeiser invoice of May 1, 1943, were just suffi-

ciently larger than ten inches in internal diameter to be

fitted over the ten-inch (10-in.) pipe called for in the

invoice.

Thus, the machine data of the invoice, taken with the tes-

timony of the witness, Michelsen, is circumstantial evidence

tending to establish that the Schmeiser machine originally

purchased by Britton was, or could have been, of the tight

ring, or non-flex, type, as distinguished from the loose ring

structure called for by the claims of the patent in suit.

It is to be further noted that the witness, Michelsen, tes-

tified (Tr. 358) that it was shortly after he went to work

for Mr. Schmeiser on August 3, 1943, that he saw the first

actual manufacture of a flexible roller unit on the Schmeiser

premises.

In the light of the foregoing analysis of the Schmeiser-

Britton transaction, it is respectfully submitted that it is

inescapable that Finding of Fact No. 8 of the Court below

is clearly erroneous.

POINT IV

THE EVIDENCE FAILS TO ESTABLISH THAT THERE WAS A SALE
OF A SCHMEISER UNIT, WITHIN THE CLAIMS OF THE
PATENT IN SUIT, TO CHEZICK BEFORE DECEMBER 8TH,

1941.

The Court found (Finding of Fact No. 7, Tr. 43) that

T. G. Schmeiser sold, prior to December 8th, 1941, to Alvin

Chezick a ground pulverizer embodying all of the elements

of each of the four claims of the Schmeiser patent in suit.

It is resi^ectfully submitted that the testimony and docu-
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mentary proof adduced by the defendant in support of this

finding utterly fails to measure up to the standards of proof

required to establish a patent-invalidating sale, and that,

therefore, this Finding of Fact is clearly erroneous.

(a) Here, Again, the Proof Concerning the Time of Sole and the

Proof Concerning the Structural Nature of the Roller Unit Sold

Consists Almost Entirely of Unsupported Memory Testimony,

Given Some Ten Years After the Event.

There is only one piece of documentary proof in the

whole evidentiary picture relating to the matter dealt Avith

by Finding of Fact No. 7, and that is an invoice (Defend-

ant's Exhibit I, Tr. 497) addressed to Alvin Chezick and

bearing the date of December 8tli, 1941. All of the testi-

mony relating to the transaction between Mr. Schmeiser and

Alvin Chezick is based on mere recollection after a period

of over ten years had elapsed. It will be seen : that the

indetiniteness as to what the invoice (Tr. 497) stood for;

that due to the length of time involved between the trans-

action involving the machine in question and the time the

testimony was adduced ; that due to the demonstrably weak

memory of the only witness, Chezick; that due to the in-

detiniteness of the dates and times recited by Chezick in

his testimony; and that due to the fact that the machine

in question, as shown to the Court below by way of photo-

graphic exhibits, may admittedly have been modified by

others, the evidence falls far short of meeting the stand-

ards of proof called for by such as the Paraffine, Mica, Mer-

rill and United Shoe Machinery cases, supra.

The record shows that at some time during the period

1939-1941 Alvin Chezick contacted T. G. Schmeiser and

made arrangements for Schmeiser to bring out to one of

the Chezick ranches a Schmeiser ground pulverizer, a model

of which Chezick had seen at a State Fair in Sacramento.
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The ground pulverizer originally brought to the Chezick

farm by Schmeiser was of the non-flex type (Tr. 122).

Chezick testified as follows concerning this original ma-

chine :

"* * * At the time Mr. Schmeiser brought it out, I told

him if I liked it I would take it; if I didn't like it, I

didn't want it. And later he took it back and revised

it for me." (Tr. 121-122)

He testified further : that he thought the year the original

machine was brought out to him was 1939 (Tr. 121) ; that

he didn't know whether he received the original machine in

the Fall of 1939 or early in the Spring of 1940 (Tr. 153)

;

that later Mr. Schmeiser took the original machine back

and revised it for him (Tr. 122) ; and that the ajiparatus,

altered by Schmeiser to provide more clearance for the

rings, was returned to Chezick within a year of the time

of his receiving the original machine (Tr. 155).

Chezick further testified (Tr. 121) that he partially paid

for the original machine when it was delivered. But when

asked (Tr. 127) whether he paid for the machine before he

received the invoice dated December 8th, 1941 (Tr. 497),

Chezick answered, "I don't think so ; I don't think I did, no.

I paid part of it, I think, yes." He further testified (Tr.

127) that he gave Schmeiser part of the money at the time

he ordered the machine.

Thus, the witness, Chezick, testified that part of the

money for the original machine was paid at the time the

machine was ordered; part of the payment money was

tendered to Schmeiser at the time of delivery of the original

machine ; and that i^art of the payment money was tendered

to Schmeiser before the December 8th, 1941 invoice. It is

respectfully submitted that this whole pattern of testimony

by Chezick, and the indefiniteness thereof, is fully com-
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patible witli the following factual situation : that Chezick

saw the first model of a non-flex Schmeiser machine in

September of 1940 or 1941 at the State Fair in Sacramento;

that he later contacted Mr. Schmeiser about one, and ten-

dered part pajanent at the time he ordered a machine ; that

the invoice of December 8th, 1941, hearing the notation

''delivered to your ranch" related to the delivery of the

original machine; that Mr. Schmeiser "picked it up after

a time" following this delivery and "took it back into his

plant in Fresno for revision" (Tr. 125) ; and that the appa-

ratus was returned to him in revised form "within a year"

of delivery of the original machine to him. If the Decem-

ber 8th, 1941 invoice related to delivery of the original

machine to Chezick, then Chezick's further testimony, if

reliable, would place delivery of the revised machine some

time during the latter part of 1942. But, as will be shown,

Chezick's memory, even as to events which took place nmch

more recently than the transaction in question, is wholly

unreliable.

The unreliability of Chezick's memory is indicated by his

following statements of record

:

Tr. 134:

"I don't remember that far back (1938) * * *." (inser-

tion supplied)

Tr. 136:

"No, I don't remember that, whether I did or not."

This was in relation to whether or not he had seen a cer-

tain piece of equipment in the possession of a Mr. Weaver,

a neighboring rancher, before he saw the Schmeiser equip-

ment at the Fair.

Tr. 140:

"I don't remember."
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This was in answer to a question as to whether he re-

called that during the course of his deposition, taken on

June 19, 1952, reference was had to a certain photograph

of the Weaver equipment.

Tr. 141

:

"Mr. Thomas took the picture. I don't remember
if there was anyone else there or not."

This was in answer to a question as to who was present

when a certain photograph, an exhibit in the Chezick deposi-

tion, was taken.

Tr. 141

:

"I don't remember if he was or not."

This was in answer to the question as to whether Mr.

Young, defendant's attorney, was present at the time the

Chezick deposition photograph was taken.

Tr. 146

:

"I don't remember at this time. We have changed

it a little bit since then."

This was in answer to a question relating to equipment

he had purchased from the defendant, Thomas, some time

during the period 1947-1949.

Tr. 150:

"Well, I don't remember how long we used it like

that."

This was in answer to a question as to what next hap-

pened to the original Schmeiser machine in his possession

following his own attempt to alter the machine.

Tr. 152:

"One of them, I don't remember which one anymore."

This was in answer to a query which the witness inter-

preted to be directed to which of his ranches Mr. Schmeiser

and the defendant visited.
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Tr. 1G3:

"We talked about it. We talked as far as going

together with it, but it wasn't what I wanted, so there-

fore—I don't remember; I may even have come down
to Fresno with him about it."

This was in answer to a question as to whether he had

anything to do with the purchase by his neighboring rancher,

Mr. Weaver, of Schmeiser equipment.

Most importantly, Chezick testified (Tr. 146) in Decem-

ber, 1953, that he had purchased one of the defendant's

earth working roller units, but when asked wiien this pur-

chase was made, he answered :
" '-17 or '48, somewhere along

there
;
possibly '49 ; I don't know."

The obvious question arises as to how Chezick could re-

call the time of happening of the incident making up the

Schmeiser-Chezick transaction, which occurred more than

10 years prior to his trial testimony, when he required a

three-year span in which to place the Thomas-Chezick

transaction, which occurred approximately six years prior

to his trial testimony.

It is true that in connection with his testimony concern-

ing his purchase of the Thomas equipment he was furnished

nothing to refresh his recollection, but the same is true

concerning his testimony about the purchase of the Schmei-

ser equipment. Certainly, Chezick did not utilize the De-

cember 8th, 1941 invoice (Tr. 497) to in any way refresh

his recollection, and this invoice is the only tangible thing

of record relating to his dealing with Schmeiser concerning

the Schmeiser machine.

The evidence indicates that the Chezick machine, as dis-

closed to the Court below, has been changed since its revi-

sion bv Schmeiser. Chezick testified: that he sold the
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machine to his neighbor, a Mr. Norman, in 1946 or 1947

(Tr. 132) ; that the photographs (Defendant's Exhibits D
and E; Tr. 492-3) were taken about two years prior to his

trial testimony (Tr. 130) ; and that the machine is now in

Arizona (Tr. 132). Chezick then admitted (Tr. 157) that

the machine shown in the photographs. Defendant's Ex-

hibits D and E, may have been repaired or had parts re-

placed between the time of his sale of the machine and the

time the photographs were taken.

(b) The Weight of the Evidence Indicates That the Schmeiser-

Cheziclc Invoice of December 8th, 1941 Related to a Roller

Unit of the Non-Flex Type.

As was above indicated, the December 8th, 1941 invoice

can be logically considered as relating to the time of deliv-

ery of the original Schmeiser machine to Chezick.

The testimony of Archie C. West appearing at Tr. 369-374

indicates that the invoice to Chezick of December 8th, 1941

relates to the original, or non-flex, Schmeiser machine. Thus,

West, the office manager of T. G. Schmeiser Company, testi-

fied that he searched through all of the Schmeiser Com-

pany's copies of invoices relating to earth working roller

units up to May 8th, 1944. He testified that an invoice

(Plaintiff's Exhibit No. 26; Tr. 489) dated August 5, 1943

was the first that he found which specified that the subject

earth \vorking unit was of the flexible type. The next

invoices he located specifying a flexible type of earth work-

ing roller unit were dated August 11, 1943 and August 14,

1943, respectively (Plaintiffs' Exliibits 27 and 28; Tr. 489-

490). He further testified that all of the Schmeiser Company

file copies of invoices bearing dates between August 5, 1943

and May 8, 1944 either specified that the subject equipment

was of the flexible type or indicated to him the contrary by
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failing to state that the equipment was of the flexible type.

This evidence pattern ties in witli tlie testimony of the

witness, ISIichelsen, who stated (Tr. 392) that he first went

to work for the Sdimeiser Company on August 3, 1943, and

further testified (Tr. 398) that he first saw a Schmeiser unit

of the flexible type manufactured on tlie Schmeiser Company

premises shortly after lie went to work there.

In the lip:ht of this testimony by West and Michelsen, and

in the liii:ht of the fact that the Chezick December 8, 1941

invoice fails to sjiecify that the subject earth workinp^ roller

unit was flexible in nature, it is respectfully submitted that

tlio Chozick invoice did in fact, there being absolutely no

credible counter testimony on tliis ])oint, relate to the orig-

inal, or non-flexible, Schmeiser machine.

It follows, therefore, that the Court below was clearly in

error in finding as a fact that a flexible Schmeiser machine,

i.e. embodying all of the elements of each of the four claims

of the Schmeiser patent in suit, had been sold to Chezick

})ri()r to Drc(')n])cr sfli, 1941. Furthermore, it is submitted

tliat the memory testimony of Chezick was so weak and

uncertain that it would have been clear error had the Court

below found, a.^ if did not, that a sale of the flexible Schmei-

ser machine had been made to Chezick prior to ISIay 8th,

1943.

The ])roof presented to the Court below concerning both

the Chezick machine and the Britton machine consisted

essentially of memory testimony. In connection with each of

these machines, there was no documentary evidence clearly

corroborating the memory testimony. In liotli instances, the

machines were no longer in their original form at the time

they were discovered during the course of this litigation.

In like manner, tlu^ City of Fresno—Schmeiser machine

transaction, a third incident relied u])on by the defendant-
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appellee as constituting a prior public use or sale, was evi-

denced by memory testimony unsupported by documentary

evidence, and the machine was no longer in its original

form at the time it was discovered during the course of this

litigation. In its oral opinion (Tr. 439-440) the Court below

stated that it was too much in doubt concerning the City

of Fresno machine to find in favor of the defendant, and

yet, on a similar calibre of proof, the Court proceeded to

find in defendant's favor in connection with both the Chezick

and Britton machines.

POINT V

FINDING OF FACT NO. 9 IS UNWARRANTED AND
THEREFORE ERRONEOUS.

Finding of Fact No. 9 (Tr. 43) is a compound finding that

:

1) The United States Patent Office did not consider the

Henderson patent No. 1,190,257 during the course of its

examination of the Schmeiser application on which patent

No. 2,538,167 issued;

2) The Henderson patent is more pertinent to the alleged

invention of patent No. 2,538,167 than any of the cited art

;

3) The Henderson patent destroys the presumption of

validity of the Schmeiser patent No. 2,538,167, in suit.

There is nothing of record to indicate whether or not the

Patent Office Examiner considered the Henderson patent

during the course of his examination of the Schmeiser appli-

cation. He may have overlooked this patent, or he may have

considered it and discarded it, deciding that it was of no

more pertinence to the Schmeiser invention than the art

actually cited. The real meaning of the words "did not con-

sider" used by the court below is that the Patent Office "did

not cite" the Henderson patent. This Honorable Court, in

Jacuzzi Bros., Inc. v. Berkeley Pimip Co., 191 F.2d 632, 91
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U.S.P.Q. 24, in speaking of certain prior patents not cited by

the Patent Office, used terminology similar to that of the

Trial Court here

:

"But further, a great many of the patents, which

were brought to light in this lawsuit and considered by

the Trial Court, had not been previously considered by

the Patent Office. Even one prior art reference, which

has not been considered by the Patent Office, may over-

throw the presumption of validity, and when the most

pertinent art has not been brought to the attention of

the administrative body, the presumption is largely

dissipated."

(Emphasis supplied)

The test, therefore, as to whether the presumption of

validity is diluted, or dissipated, as the case may be, is:

was the most pertinent art cited?

In applying this test to the present case, it will be seen

that as far as the invention defined by the claims of the

patent in suit is concerned, the Alexander patent No. 324,208

(Tr. 514-518), cited by the Patent Office, is basically no less

pertinent than Henderson 1,190,257, and, in the overall

sense, is more pertinent than Henderson.

A comparison of Figure 3 (Tr. 507) of the Henderson

patent and Figure III (Tr. 516) of the Alexander patent

clearly indicates that the two roller structures shown are

basically identical, in that: each comprises a plurality of

annular roller members mounted for radial play on a shaft,

with the roller units being sufficiently loosely related to

each other on the shaft to be separately rotatable and sep-

arately movable radially; and each permits of a degree of

self-cleaning.

Figure III of Alexander does not specifically show any

free space between adjacent rollers, but it is inherently
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necessary that a slight spacing between rollers be provided

to prevent binding of the rollers and render them independ-

ently radially movable in the manner described (Tr. 327-

329) by the defedant's expert witness, Jones.

This radial free-play arrangement of the Alexander roll-

ers permits of a degree of self-cleaning, just as the similar

free-play arrangement of the Henderson rollers does, as

testified to (Tr. 316) by the witness, Jones, as follows:

"Q. In your opinion, and based on your experience

and training, Mr. Jones, does this Henderson patent

have a free-play feature in which the rollers or rings

may move up and down relative to the shaft 1

"A. They do, and they are so shown in Figure 3.

"Q. In your opinion, would this relative up-and-

down movement of the adjacent rollers be of assistance

in cleaning?

"A. I would think so, yes."

It is true that the witness Jones went on to testify (Tr.

320) that the degree of self-cleaning of the Henderson

roller is enhanced by the presence of the annular spaces f,

best shown in Figure 5 (Tr. 507), of the Henderson patent,

but it has been previously pointed out that the manner of

function of these spaces is not specifically pertinent to the

self-cleaning roller arrangement called for by the claims of

the patent in suit.

It is thus submitted that the Alexander and Henderson

patents are basically on a par with each other from the

standpoint of pertinency to the Schmeiser patent claims.

The Alexander patent is, however, of more pertinence in an

overall sense, in that it is primarily a true earth-working

unit, i.e. a cultivator, as is the Schmeiser apparatus, while

the Henderson roller is primarily adapted for heavy duty

purposes, i.e. road working, and in that the individual roller

units of Alexander, like the individual roller units of
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Schmeiser, but unlike the roller units of Henderson, are pro-

vided with earthworking teeth.

It is therefore submitted : that there was no failure on the

part of the Patent Office to cite the most pertinent prior art;

that consequently Finding of Fact No. 9 is unwarranted and

erroneous ; and that the presumption of validity of the pat-

ent in suit remains unrebutted.

CONCLUSION

Tlie judgment of the District Court should be reversed

and the case remanded with directions to the District Court

to find Schmeiser Patent No. 2,538,167 to be valid and

infringed.

Respectfully submitted,

Wm. C. Crossland, Esq.

Frank A. Neal, Esq.

Of Counsel.

Jas. M. Naylor

Counsel for Appellant.
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Mettler v. Peabody Engineering Corp. (9th Cir.),

77 F. 2d 56;

McClintock V. Gleason (9th Cir.), 74 F. 2d 115.

In Norman Products Co. v. Sequoia Mfg. Co., 107 Fed.

Supp. 928, the District Court (N. D. Cal., S. D., 1952)

stated at page 929:

"The presumption of prima facie validity which

ordinarily attaches to a patent by reason of the is-

suance by the Patent Office, is dissipated when per-

tinent prior knowledge and prior art have been

omitted from consideration by the Patent Office. The
presumption does not create validity of a patent as

against pertinent prior art references which have not

been considered."

The Court cited

:

Lane-Wells Co. v. M. O. Johnston Oil Field Serv-

ice Corp. (9th Cir.), 181 F. 2d 707;

Jacuzzi Bros. Inc. v. Berkeley Pump Co. (9th Cir.),

191 R 2d 632.

1(a) The So-called "Self-cleaning Feature" Is Fully

Disclosed in the Henderson Patent.

The Henderson patent states [Tr. 508, lines 69-74]

:

''Figure 5 shows in detail one form of clearance

spaces that it is advisable to leave between the

weighted members so as to facilitate them clearing

themselves and preventing them becoming inoperative

through the wedging of rocks, dirt, etc."

The Henderson patent states that the device is "suitable

for working * * * tillable land" [Tr. 509, lines 120-

122].
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The drawing facing page 4 of this brief faithfully

follows the proportions shown in the Henderson patent

and illustrates the so-called self-cleaning action. Es-

sentially the same drawing was used during final argu-

ment before the District Court. The right-hand view on

this drawing shows how clearance spaces are present

when one of the rollers moves to the limit of its move-

ment in one direction and the adjacent rollers move to

their limit in the opposite direction. This is the feature

that the Schmeiser patent claims to produce the self-

cleaning action. This action is not only inherent in the

design shown in the drawings of Henderson but is de-

scribed by Henderson as pointed out above.

The impartial expert witness, Mr. George Douglas

Jones, a man of wide experience in design, construction

and operation of agricultural tools, a "Fellow" in the

American Society of Agricultural Engineers, and a man

skilled in analysis of patents, testified regarding this Hen-

derson patent as follows [Tr. 316] :

"Q. I call your attention to the title of the patent,

which is 'Road-Roller.' Do you believe this tool

could be used elsewhere than on a road? A. Yes,

it could be worked on any soil of uneven contour.

Q. I call your attention to page 2 of the patent,

the second column, line 123, and ask you what it says

at that point. A. On line 120: 'Also it will be

found suitable for working the surface on levees,

embankments, and tillable land, and I wish to be

understood as claiming it for all such purposes.'

Q. In your opinion, and based on your experi-

ence and training, Mr. Jones, does this Henderson

patent have a free-play feature in which the rollers

or rings may move up and down relative to the shaft ?

A. They do, and they are so shown in Fig. 3.



Q. In your opinion, would this relative up-and-

down movement of the adjacent rollers be of assist-

ance in cleaning? A. I would think so, yes."

Mr. Jones also testified
|
Tr. 320]

:

"Q. Mr. Jones, these rollers have a large open-

ing in them, do they? A. Centrally do, yes.

Q. And it is quite a bit larger than the shaft?

A. Quite a bit larger.

Q. Would you explain, if you can, how any clean-

ing action occurs in that device? A. Well, if we
take the central d member, and it is raised so that

the bottom portion of the aperture is adjacent to the

shaft b, and the d^ member is dropped down to an

abutment with the shaft b, then the space which is

not marked but, on Fig. 5, is shown as the space f,

will clear each other in order that the soil may pass

out and around the openings f

.

Q. Is it a fair statement to say that two adjacent

rings or rollers, one of which moves to the top of

its possible travel and the adjacent one moves to the

bottom of its possible travel, will cause a lateral

opening to occur from the space f, which would per-

mit dirt to escape? A. That is correct."

On page 12 of Appellants' Brief an attempt is made to

distinguish the self-cleaning action of Henderson from

the self-cleaning action of the Schmeiser patent in suit.

It is apparent from the drawing facing page 4 of this

Brief that the same lateral discharge of earth occurs in

Henderson as in the disclosure of the Schmeiser patent in

suit. It is not necessary in order to anticipate the claims

of the Schmeiser patent that the central bore of one ring

ever drop below the rim of the other. Accordingly, Find-

ing of Fact No. 10 is adequately supported by the evi-

dence showing that the Henderson patent anticipates the

Schmeiser patent in suit.
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1(b) The Schmeiser Patent in Suit No. 2,538,167 Fails to De-

fine Invention Over the Henderson Patent Taken To-

gether With the Prior Schmeiser Patent No. 2,288,110.

The earlier Schmeiser Patent No. 2,288,110 [Tr. 474-

478] was granted June 30, 1942, more than a year before

May 8, 1944, the effective filing date of the Schmeiser

patent in suit. It, therefore, is a part of a prior art so

far as the patent in suit is concerned. This early Schmei-

ser Patent No. 2,288,110 discloses everything claimed in

the Schmeiser patent in suit with the exception of the

radial clearance between the rings 23 and the central pipe

17 [Tr. 475]. In other words, the only difference is

that the patent in suit shows a central pipe which is

smaller relative to the toothed rings which encircle it.

This is established by comparison of the patent docu-

ments and emphasized by the testimony of the expert

witness, Jones. Jones testified as follows concerning this

Henderson patent [Tr. 320-322] :

"Q. I hand you Plaintiffs' Exhibit 22, which is

the Schmeiser patent No. 2,288,110, granted June

30, 1942, and I direct your attention to Fig. 4.

Mr. Jones, I ask if you find in that drawing a

showing of an earth working roller? A. Yes, I do.

Q. Is it mounted in a frame adapted for draft

by a tractor? A. It is.

Q. Does the frame comprise a transversely ex-

tending draft cylinder mounted on the frame? A.

It does.

Q. And a transverse row of earth working rings

surrounding the draft cylinder in relatively rotatable

relation? A. There is.

Q. The rings being hubless? A. That is right.

Q. And each comprising a band-like rim? Do
you find that? A. I find that.
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Q. Does the rim have a substantially greater in-

ternal diameter than the outside diameter of the

draft cylinder? A. Slightly, yes.

Q. Does it have a substantially greater internal

diameter? A. Than the outside of the cylinder?

Q. Yes. A. Practically the same. It apparently

fits.

The Court: Well, would your answer be 'no'?

The Witness: No.

The Court: Are you saying 'no' to me or is that

your answer?

The Witness: Well, your Honor, it would have

to slide over the drum, so that technically it would

have to have a little bit of free play.

The Court: And that is all it has?

The Witness: That is all.

Q. (By Mr. Young) : Continuing, does it have

a plurality of circumferentially spaced, outwardly pro-

jecting teeth on the rim? A. It does.

Q. Does each ring comprise an internally flat

band-like rim of substantially greater width than

thickness? A. It does.

Q. Said row of rings being arranged on the

draft cylinder for limited loose play endwise between

the rims ? A. It does.

Q. And the teeth being of lesser width than the

corresponding rim and centered thereon by its ends?

A. It has.

Q. Mr. Jones, as I understand your testimony,

each of the elements I read to you, with the excep-

tion of the one which says that there is substantially

greater internal diameter of the ring than the out-

side diameter of the pipe,—with the exception of that

portion, each of the other requirements I read to
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you is found in that drawing, is that right? A.

Each of the other elements are there.

Q. I beHeve you said that the rings had limited

use play endwise. On what do you base that state-

ment? A. On the statement in the specification."

The evidence clearly shows therefore that the early

Schmeiser Patent No. 2,288,110 shows everything claimed

in the patent in suit with the exception of the looseness

of the rings on the central pipe and this latter feature

is clearly shown by the Henderson Patent No. 1,190,257.

The statement quoted in Appellants' Brief at the top

of page 14 from Ottiimzva Boxcar Loader Co. v. Christy

Boxcar Loader Co., 215 Fed. 362, 369 (C A. 8, 1914),

is not a correct statement of the law of this Circuit. As

stated in Magarian v. Detroit Products Co., 128 F. 2d

544 (C. A. 9), decided June 2, 1942 (rehear, den.) :

"The combining of old elements does not rise to

the dignity of invention unless a new result is pro-

duced or unless an old function is performed in a

new way. Bailey v. Sears, Roebuck & Co., 9 Cir.,

115 F. 2d 904, 906. To render invalid the claim of

a combination patent it is not necessary that all the

elements of the combination be found in a single prior

patent. Tf they are all found in different prior

patents and no new functional relationship arises

from the combination, the claim cannot be sustained.'

Eagle v. P. & C. Hand Forged Tool Co., 9 Cir., 74

F. 2d 918, 920; Mettler v. Peabody Engineering

Corporation, 9 Cir., 77 F. 2d 56, 57. Appellant's

device involved no more than mechanical adaptation

of old parts."

Accordingly, Finding of Fact No. 11 is fully supported

by the evidence showing that the Schmeiser patent in suit

fails to define invention over the Henderson patent taken

together with the prior Schmeiser patent.
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POINT II.

The Evidence Supports Finding of Fact No. 8 That

a Machine Embodying the Claimed Invention Was
Sold to Vernon C. Britton of Firebaugh, Cali-

fornia, Before the Critical Date of May 8, 1943.

The testimony of Vernon C. Britton as set forth on

pages 417-430 of the Transcript estabHshes the fact that

he bought a device embodying the claimed invention of

the Schmeiser patent in suit before the critical date of

May 8, 1943. His check in payment for the machine

[Tr. 534] was dated April 29, 1943, and the Schmeiser

invoice [Tr. 533] was dated May 1, 1943. The invoice

carried the note "Paid by Check—Thank you." Both the

check and the invoice are dated in advance of the critical

date and Britton testified that he received the machine in

"a few days" [Tr. 428]. The copy of the invoice was

produced from the files of the Schmeiser Company [Tr.

422, 423] and there is no evidence that the original was

ever received by Mr. Britton. Undoubtedly the invoice

was dated on the same day as shipment of the machine,

in accordance with usual business practice. Plaintiffs'

witness, Archie C. West, on cross-examination, testified

as follows [Tr. 377-378]

:

"Q. Mr. West, do you know if it is the present

policy of the Schmeiser Company to send out in-

voices before the machine is shipped? A. No, sir,

it is not.

Q. Has it ever been their policy, since you have

been there? A. No, sir.

Q. Have you any reason to believe the policy was

ever any different? A. Not that I know of, sir."

It is clear that the trial court was justified in finding

from the testimony of Mr. Britton and from the check and
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invoice relating to the machine that a sale had been com-

pleted prior to the critical date of May 8, 1943.

Appellants' Brief, on pages 24-29, inclusive, discusses

seven cases relating to the standard of proof required for

the defense of prior public use or prior public sale. These

cases will be analyzed in turn.

In McCreery Engineering Co. v. Massachusetts Fan

Co. et al, 195 Fed. 498, 500 (C. A. 1), the opinion states:

"* * * there is nothing sufficient to show that

the invention had ever been reduced to practice prior

to March 5, 1906 two years before the application

date March 5, 1908."

The trial court had held the patent invalid on the basis

that an executory contract for future construction was in-

sufficient to establish that the invention was "on sale"

within the meaning of the statute. On appeal this hold-

ing was reversed. The facts of this case and as quoted

from the opinion above show that there was nothing in

the proofs to indicate that the device had ever been re-

duced to practice prior to the critical date. The facts

were therefore quite different from the facts in the present

action.

It is clear from the italicized quoted portion of the

trial court's decision in Connecticut Paper Products, Inc.

V. New York Paper Company, 39 Fed. Supp. 127 (D. C,

Md.), in Appellants' Brief that the goods were not in

fact on hand prior to the critical date. Similarly, in B. F.

Sturtevant Co. v. Massachusetts Hair & Felt Co., 124 F.

2d 95 (C. A. 1), there was no evidence as to when the

fan was made or delivered. The facts of these cases

are therefore clearly distinguishable from the present situ-

ation.
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Paraffine Companies, Inc. v. McEverlast, Inc., ct al., 84

F. 2d 335 (C. A. 9), involved pipe wrapping machine

patents. The trial court held one patent invalid on depo-

sitions showing prior public use. This was affirmed on

appeal. The Court quoted Justice Cardozo's decision in

Radio Corp. v. Radio Engineering Laboratories, 293 U. S.

1, 7, as follows:

''Sometimes it is said that in a suit for infringe-

ment, when the defense is a prior invention, 'the

burden of proof to make good this defense' is 'upon

the party setting it up' and 'every reasonable doubt

should be resolved against him.' (Citing cases.)

Again it is said that 'the presumption of the validity

of the patent is such that the defense of invention

by another must be established by the clearest proof

—

perhaps beyond reasonable doubt.' (Citation.) The

context suggests that in these and like phrases the

courts were not defining a standard in terms of scien-

tific accuracy or literal precision, but were offering

counsel and suggestion to guide the course of judg-

ment. Through all the verbal variances, however,

there runs this common core of thought and truth,

that one otherwise an infringer who assails the valid-

ity of a patent fair upon its face bears a heavy

burden of persuasion, and fails unless his evidence

has more than a dubious preponderance."

The Court also said:

"What this court has previously said of a defense

of prior public use, based entirely upon depositions,

is applicable here: 'If his story is substantially un-

true, it is willfully false, and constitutes perjury of

the most flagrant type; it cannot be accounted for

upon the theory of trick of memory or innocent mis-

take * * * To reject such testimony taken as a

whole, or to decline to believe it, would, in effect, be
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to nullify the provision of the statute, by exacting an

impossible standard of evidence. The testimony is

not contradicted, is not inherently improbable, and

would, we think, be accepted as satisfactory and con-

vincing, if not wholly conclusive, in any other kind

of case, criminal or civil."

Rown V. Brake Testing Equipment Corp. (C. C. A.

9), 38 F. 2d 220, 224.

Clearly if this standard applies to proof based on depo-

sitions it would not require a more rigid standard for

testimony in open court, backed up by such documentary

evidence as the cancelled check for purchase of the ma-

chine and the seller's invoice therefor.

The case if Mica Insulator Co. v. Union Mica Co., et

al, 137 Fed. 928, 938 (C. C. D. N. J.), was decided in

1905. The patent covered a process for making artificial

mica sheets for electrical insulation. The trial court held

that the testimony of one Taylor "lacks clearness as what

actually was the process practiced by him" and said that

the testimony of one Ross was not clear on whether the

early process was the same as the patented one. The evi-

dence of the prior use failed to convince the trial judge.

No appeal was taken.

In Merrill v. Builders Ornamental Iron Company, 197

F. 2d 16 (C. A. 10), the patent covered an automobile

frame straightening device and was challenged on evi-

dence of prior sale, but there was "uncontroverted testi-

mony" that the sale never took place. On that basis the

appellate court for the Tenth Circuit reversed the trial

court's finding of prior sale.

In United Shoe Machinery Corporation v. Brooklyn

Wood Heel Corporation, 77 F. 2d 263 (C. A. 2), the
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patent related to a machine for makin.q- wooden heels for

women's shoes. The appellate court held "the only issue is

as to the priority of invention between Sawyer, the pat-

entee of the patent in suit, and Pope and Mann, the joint

patentees of the patents under which the defendant manu-

factures." The trial court held that Sawyer was first,

but this was reversed on appeal on the basis that the

testimony established that Pope and Mann were the first

inventors. The facts and language of this case and of

the cases listed in the quoted portions of the opinion

apply only to the question: "Who is the first inventor?"

The "hang a man" reference on page 29 of Appellants'

Brief is therefore not in point.

The foregoing analysis of the case law makes it plain

that in none of the above cases relied on by Appellants

was a decision of a lower court holding a patent invalid

for prior use or sale reversed on appeal, where there was

evidence supporting the trial court's finding. It is sub-

mitted that the decision of this court in Whitcman v.

Mathews, F. 2d (decided November 9, 1954),

is on all fours with the present case. The lower court

upheld the defense of prior use and this was sustained on

appeal. At page 7 of the U. S. P. Q. advance sheets,

Judge Walsh speaking for the Court said:

"If the evidence as to prior public use is such that

it would be accepted as satisfactory and convincing in

any other kind of case, criminal or civil, then the

degree of proof fixed by law to establish such use

is attained."

Radio Corp. v. Radio Engineering Laboratories,

293 U. S. 1, 7, 55 S. Ct. 928, 931, 79 L. Ed. 163;

Paraffine Companies, Inc. v. McEverlast Inc. (9

Cir.), 84 F. 2d 335, 339, 341;
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Rown V. Brake Testing Equipment Corp. (9 Cir.),

38 F. 2d 220, 224;

International Carbonic Engineering Co. v. Natural

Carbonic Products, Inc. (D C, Cal.), 57 Fed.

Supp. 248, 258, aff'd 158 F. 2d 285;

Becker v. Electric Service Supplies Co. (7 Cir.),

98 F. 2d 366.

In Webb V. Frisch, 111 F. 2d 887, 888 (C. C. A. 7,

1940), the trial court gave credence to prior use testi-

mony but this was challenged on appeal as "not sufficient

legally to establish the defense of prior use. This pre-

sents the sole question on appeal."

The appellate court affirmed the trial court's decision

and said:

"Rule 52(a) of the Federal Rules of Civil Pro-

cedure, 28 U. S. C. A. following section 723c, pro-

vides that 'Findings of fact shall not be set aside

unless clearly erroneous, and due regard shall be

given to the opportunity of the trial court to judge

of the credibility of the witnesses.' We do not un-

derstand that the foregoing rule has enlarged the

discretion of this Court in passing upon the probative

force of evidence. Our function is to review the

finding of the lower court and not to pass upon the

evidence do novo. We cannot say that a finding of

the fact of prior use is 'clearly erroneous' merely be-

cause we might have entertained some doubt about

the quantum of evidence. We must attach to the

testimony of witnesses the full weight and quality

of credibility which the trial court gave it."

As this Court pointed out in Refrigeration Engineering

V. York Corp., 168 F. 2d 896 (cert, den., 335 U. S. 859),

the findings of fact should not be disturbed unless clearly

erroneous.
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The trial judge in the present case saw and heard the

witnesses Britton, Rodriguez and Wyckofif as they gave

their testimony in open court, and he had before him the

invoice and check in payment for the machine both dated

prior to the critical date. Therefore it cannot be said

that his Finding of Fact No. 8 is "clearly erroneous."

On pages 29-33, inclusive, of Appellants' Brief an at-

tempt is made to show that the machine as purchased by

Vernon C. Britton might not correspond to the claims

of the patent in suit. Appellants' counsel argues that the

device was a complicated machine and that a number of

changes were made before the photographs were taken

[Tr. 529-532]. These photographs were identified by

witnesses, Britton, Wyckoff and Rodriguez [Tr. 417,

431, 436]. The machine was not complicated. It was

extremely simple. The portion pertinent to this action

included only a central pipe drawn by a frame, and loose

rings encircling the pipe. Britton, Wyckoff and Rod-

riguez testified that the device had loose rings at the

time it was first delivered ot the Britton ranch [Tr. 421,

432, 437]. The looseness of the rings is the sole point on

issue here. The device could not have avoided the terms

of the Schmeiser patent in suit if the rings were loose

as testified by these witnesses, and as shown by the

photographs.
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POINT III.

The Evidence Supports Finding of Fact No. 7 to the

Effect That a Machine Was Sold to Alvin Chezick

and Changed to Embody the Claimed Invention

Prior to the Critical Date of May 8, 1943.

The standard of proof required for prior public use

and prior public sale defenses is discussed above under

Point 11. Alvin Chezick testified in open court before

the District Judge and told how he purchased a machine

from Mr. Schmeiser in the fall of 1939 or spring of 1940

[Tr. 153]. The apparatus was altered by Mr. Schmeiser

at Mr. Chezick's request within a year of the time of

his receiving the machine. [Tr. 155]. The invoice relat-

ing to the sale of the machine was produced from the

files of the Schmeiser Company and was dated December

8, 1941 [Tr. 497].

On pages 39 and 40 of Appellants' Brief it is argued

that the earhest invoices which clearly designated the ma-

chines as being of the "flexible" type do not appear in

the Schmeiser Company files until August of 1943. How-
ever there is nothing in the record to substantiate the argu-

ment that all flexible type machines were so indicated on

the invoices. It seems apparent that the designation of

"flexible" or "non-flexible" was not made on invoices

prior to August of 1943 but there were eight (8) wit-

nesses who testified at the trial that they saw flexible type

machines made by Schmeiser prior to the critical date of

May 8, 1943. Thus Stanley A. Bevins, Sewer Foreman

for the City of Fresno, testified that he saw a Schmeiser

machine having loose rollers at the Chandler Field Air-

port prior to the date he was inducted into the Navy in

December, 1942 [Tr. 179-184]. The witnesses, Britton,

Wyckoff and Rodriguez testified as to the construction of

the Britton machine as pointed out above. Mr. Chezick
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testified at length as to the circumstances surrounding his

purchase of the Schmeiser roller. The witness Richard

L. Gibbs who worked in a company situated across the

alley from the Schmeiser Company testified that he saw

loose ring rollers being assembled at the Schmeiser plant

before he left to take an Airforce job in 1942 [Tr. 97,

105]. The witness Adam Pretzer testified that he drove

a "caterpillar" road scraper device for the City of Fresno

at the Chandler Field Airport and that this device em-

bodied a Schmeiser pulversizer having loosely mounted

rings [Tr. 188-191].

The Defendant, Mr. Thomas, testified that he worked

for Mr. Schmeiser at a location across the alley from Mr.

Gibbs' place of employment [Tr. 223], and that while in

the employ of Mr. Schmeiser and prior to the critical

date, he built a pulverizer device having a central pipe

encircled by loose rings [Tr. 238, 239]. From the testi-

mony of these eight witnesses supported by documentary

evidence it is clear that the Schmeiser Company built and

sold devices embodying the subject matter claimed in the

patent more than one year prior to the effective filing date

and therefore failed to meet the requirements of the law

as contained in R. S., Section 4886; 35 U. S. C. A., Sec-

tion 31.

Conclusion.

The judgment of the District Court should be af-

firmed.

Respectfully submitted,

Lyon & Lyon,

Lewis E. Lyon,

John B. Young,

Attorneys for Appellee.



APPENDIX.

R. S., Section 4886; 35 U. S. C. A, Section 31

:

"Any person who has invented or discovered any new

and useful art, machine, manufacture, or composition of

matter, or any new and useful improvements thereof, or

who has invented or discovered and asexually reproduced

any distinct and new variety of plant, other than a tuber-

propagated plant, not known or used by others in this

country, before his invention or discovery thereof, and

not patented or described in any printed publication in

this or any foreign country, before his invention or dis-

covery thereof, or more than one year prior to his appli-

cation, and not in public use or on sale in this country

for more than one year prior to his application, unless

the same is proved to have been abandoned, may, upon

payment of the fees required by law, and other due pro-

ceeding had, obtain a patent therefor." (Emphasis added.)
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THE "SELF-CLEANiNG FEATURE" CALLED FOR IN THE CLAIMS
OF THE PATENT IN SUIT IS NOT DISCLOSED IN THE
HENDERSON PATENT: APPELLEE HAS DEALT RECKLESSLY
WITH THE FACTS IN TREATING WITH THIS POINT.

In the Summary of Argument, at page 2 of Appellee's

Brief, appellee asserts that the self-cleaning feature of the

Schmeiser invention is fully disclosed in the Henderson

patent.
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At pap^e 5 of Appellee's Brief, appellee states, witli refer-

ence to the so-called self-cleaning disposition of the Hender-

son road roller shoAvn in the right hand view of the diawing

facing ]iage 4 of the brief: "This is the feature that the

Schnieiser patent claims to produce the self-cleaning

action."

Tn making these assertions, ajipellee is dealing recklessly

with the facts. This is manifest from a comparison of the

drawing, set forth as an appendix to this brief, with the

drawing in Appellee's Brief, in the light of the claims of the

Schmeiser patent.

It is repeatedly emphasized in Appellants' Opening Brief

that Claim 4 (Tr. 448) of the Schmeiser patent calls for an

unobstructed lateral, or horizontal, spill-out species of self-

cleaning, in the following words

:

"* * * the inside of the lowermost one of said adjacent

rings is exposed, laterally and at the lower ])ortion,

lielow the corresponding portion of the rim of the other

one of said rings."

What these words signify is demonstratively illustrated

in the right hand view of the drawing set forth as an a]i-

pendix to this brief. The spaces between the draft cylinder

and the two downwardly extending rings are laterally, or

horizontally, ex])osed to the atmos])here, as specified by

Claim 4. Thus, the Schmeiser earthworking roller will ac-

tually clear itself of stones, clay, "gumbo", or any other

species of accumulated earth.

In contrast to this is the so-called self-cleaning arrange-

ment of Henderson, as illustrated in Appellee's Brief, in

which there is no direct lateral, or horizontal, conununica-

tion between the atmos])here and the sjiace between a roller

and the sliaft. Tn order to escape, dirt must ])ass from this

space along the following contoi-ted path: first, outwardly
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and dowmvardly; next, straight downwardly; then, down-

wardly and inwardly; then, straight downwardh'; and

finally, downwardly and outwardly, to a well-earned

freedom.

The attenuated, tortuous path for dirt discharge in Hen-

derson might allow the Henderson road roller to be self-

cleaning with respect to pumice, or a fine grade of Monterey

beach sand, but it can hardly be expected to be self-cleaning

with respect to such as stones, clay, or "gumbo".

These distinctions go to the very root of the invention of

the Schmeiser patent. Philosophers of old theorized on such

things as how many angels could occupy the point of a pin.

Appellee theorizes as to how much dirt may issue from the

Henderson roller. Just as the ancient philosophers over-

looked the reality of the situation, namely, why would the

angels elect to occupy the point of a pin, appellee overlooks

the reality of the present situation, i.e. what does it matter

how many grains of dirt will work out of the Henderson

roller as long as the roller will quickly become earth-bound

when used as an earthworking roller instead of for the pur-

X)ose for which it was specifically devised, as a road roller

which (Tr. 508, lines 12-14) "applies a constant pressure

over a smooth surface * * *".

A further and important distinction between the

Schmeiser and Henderson rollers is made clear from a

comparison of the upper half of the right hand view of the

drawing of this brief with the upper half of the drawing of

Appellee's Brief. The Schmeiser roller is self-cleaning at the

top side thereof, where there is no ground resistance to self-

cleaning, while no dirt mag issue from the top side of the

Henderson roller.
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SINCE THE HENDERSON PATENT DOES NOT ANTICIPATE
THE SCHMEISER INVENTION. IT REQUIRES THE PRIOR
SCHMEISER PATENT NO. 2,288,110 PLUS THE HENDERSON
PATENT PLUS THE EXERCISE OF HINDSIGHT TO RENDER
THE SCHMEISER INVENTION PATENTABLY NON-INVENTIVE,

AND THE EXERCISE OF HINDSIGHT IS NOT PERMISSIVE

HERE.

It is submitted to be clear from the foregoing and from

wliat has been said in Ap])ellants' Oi)cning Brief that the

Henderson patent does not specifically teach, i.e. anticipate,

the Schmeiser invention.

Now it is true that the earlier Schmeiser Patent No.

2,288,110 (Tr. 474-478) is part of the prior ai-t with respect

to tlie patent in snit, and that it discloses each structural

feature of the patent in suit except that which enables a

degree of radial free-yilay between the draft cylinder and

rings sufficient to provide lateral, or horizontal, self-

cleaning.

Assuming that the user of the roller of Schmeiser

2,288,110 encountered a tendency of the roller to become

earthbound, the question presented is Avhat would said user

be taught by way of the Henderson patent toward alleviat-

ing this tendency.

It is quite clear that whatever modicum of self-cleaning is

inherent in the Henderson structure, such self-cleaning is

not the direct result of there being a difference between the

external diameter of the Henderson shaft and the internal

diameters of the Henderson roller elements, but rather is

the direct result of there being relief passageways formed

between the interfaces of adjacent roller elements.

Applying this teaching of Henderson to Schmeiser

2,288,110, we arrive at the suggestion that the intoi-Jacent

faces of the rings of Schmeiser 2,288,110 be relieved to ])ro-

vide dirt exit passageAvays. Such passageways would not

solve the problem for the same reason, as above-discussed,
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that the passageways between adjacent Henderson roller

elements will not prevent earth-binding of the Henderson

roller.

It is only after Schmeiser solved the problem, conceived

the invention of the patent in suit, and was accorded a

patent, that there is this latterly seen enticement: to con-

clude that the problem could have been solved by the mere

provision in Schmeiser 2,288,110 of a marked degree of

radial free play, as in Henderson, between the draft cylinder

and the rings.

This is hindsight, a frowned upon species of second-

guessing, within the plain meaning of the following lan-

guage of this Honorable Court in Patterson-Ballagli Corp.

V. Moss, 201 F.2d 403

:

"It is quite apparent that simplicity alone will not pre-

clude invention. Hindsight tends to color the seeming

obviousness of that which in fact is true contrilnition to

prior art. 'Knowledge after the event is ahvays easy,

and problems once solved present no difficulties, indeed,

may be represented as never having had any, and ex-

pert witnesses may be brought forward to show that

the new thing which seemed to have eluded the search

of the world was always ready at hand and eas)^ to be

seen by a merely skillful attention.'."

THE BACKGROUND OF EVSDENCE DOES NOT SUPPORT AP-

PELLEE'S CONTENTION THAT THE MACIimE SOLD BY
SCHMEISER TO BRITTON WAS SHIPPED TO ERITTON ON
THE DAY OF THE INVOICE DATE.

At page 10 of Appellee's Brief, appellee states

:

"Undoubtedly the invoice was dated on the same day
as shipment of the machine, in accordance with usual

business practice."

Apx^ellee purports to bolster this assumption liy the testi-

mony (Tr. 377-378) of the witness, West, that it was the
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present policy of the Schmeiser Company not to send out

invoices until a machine was shii)ped. West did not go to

work for the Schmeiser Company until 1948 (Tr. 302). What

is germane here is the invoice-shipment practice of the

Schmeiser Company in the era of 1943. What does the

record show as to such practice?

There are six Schmeiser invoices in the record.

The Schmeiser invoice to the City of Fresno (Tr. 472) is

dated September 26, 1944, but it refers to a machine "Now in

use in your yard." Certainly here there is not coincidence of

invoice and shipment dates.

The Schmeiser invoice to the Cousins Tractor Co. (Tr.

489) is dated August 11, 1943, but carries the past tense

notation "Delivered to your shop by T. G. Schmeiser." It is

fair to say that there is no coincidence of invoice and ship-

ment dates here.

Likewise, the Schmeiser invoice to Wasco Hardware (Tr.

490) is dated August 14, 1943, but carries the past tense

notation "Delivered to your shop by T. G. Schmeiser."

Again, no coincidence of invoice and shipment dates.

The Schmeiser invoice to Chezick is dated December 8,

1941, but carries the past tense notation "Delivered to your

ranch." Again, no coincidence of invoice and shipment dates.

The Schmeiser invoice to ^Mechanical Farm Equipment

Distributors (Tr. 489) is dated August 5, 1943, and carries

the cryptic notation "Southern Pacific Freight." It seems

fair to say that the machine was in transit on the date of

the invoice, and was delivered after the invoice date.

Thus, out of these five Schmeiser invoices of record four

were dated after delivery of the invoiced equipment, and

one evidently was dated before delivery. Do these circum-

stances tend to establish that the Britton invoice (Tr. 533),

dated May 1, 1943, was sent to Britton either after receipt of
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the machine by Britton, or after the machine was sent on its

way to Britton! Quite to the contrary!

The five invoices, above alluded to, circumstantially estab-

lish that when an invoiced machine had been delivered, or

was on its way to the purchaser, on or before the invoice

date, the invoice so stated. Thus, the fact that the Britton

invoice bore nothing on its face relating to delivery or ship-

ment indicates that the machine was not on its way to

Britton as of May 1, 1943.

APPELLEE IS TILTING WITH WINDMILLS IN "ANALYZING" THE
CASES CITED BY APPELLANT RELATING TO THE STANDARD
OF PROOF REQUIRED FOR THE DEFENSE OF PRIOR PUBLIC
USE OR PRIOR PUBLIC SALE.

Preliminarily, the Court's attention is directed to the fact

that the sentence on page 11 of Appellee's Brief, beginning

"The trial court * * *" should be reversed in sense to read

:

"The trial court had lield the patent invalid on the basis

that an executory contract for future construction was
sufficient to establish that the invention was 'on sale'

within the meaning of the statute."

Appellee states, at page 11 of his brief, that the facts of

the McCreery case show that there was nothing in the proofs

to indicate that the device had ever been reduced to practice

prior to the critical date, and that therefore the facts there

were quite different from the facts here.

Appellee is eminently correct up to the point of the con-

junctive, but here he is guilty of a degree of levitation with

respect to the law of "legal" gravity, i.e. reality. The point

is that there is no reliable proof in the present case that the

Schmeiser invention had ever been reduced to practice

before the critical date. May 8, 1943. Unless, of course,

appellee assumes that the tenuous bases of the findings of



tlie court below serve to, in a throu^h-tlie-looking-glass-

manner, prove tliemselves.

Again, in commenting on the Connecticut Paper case, at

page 11 of his brief, appellee draws himself u]) by his own

bootstraps by way of compound reasoning to the effect that

since the goods, in the Connecticut case, were not in fact on

hand prior to the critical date, the facts there are clearly

distinguishable from the facts here. Ap])ellee skips over

his very problem, i.e. there is nothing rising to the dignity of

proof that the Schmeiser roller of the patent in suit was on

hand prior to the critical date.

Appellants have cited the ^IcCreery, the Connecticut, and

the other cases to show the standard of proof required to be

met in order to establish the defense of prior public use or

sale, and to project against this screen of "Cinerama" pro-

portions the pitifully weak and deficient "Keystone Cop"

evidence which the defendant-ai)])ellee adduced before the

court below in support of his contention that the Schmeiser-

Britton transaction is legally reduceable to a prior sale.

When all the fat has been rendered, it will be clearly seen

that the meat of the court below's finding that a sale was

made before May 8, 1943, consists of the witness, Britton's,

statement that the Schmeiser machine was delivered to

him "more than likely three or four days" after receiving

the invoice (Tr. 428-429).

This is "little meat indeed" when it is considered that the

"three or four days" brings the date of sale down to ^fay

4th or 5th, 1943, as against the key date of ^May 8, 1943. The

point is this: Britton may have a fabulous memory faculty,

to the ])oint where he can recall what hap})ened ten years

ago with the precision to be expected of the average mortal

in recalling what transpired a montli or two ago, l)ut there

is no indication, and not oven the witness' ])hysical ])resence



9

before the court below could serve as a substitute, tending

to establish the existence of such a faculty in Britton (par-

ticularly so, since Britton testified (Tr. 430) that, until he

located his cancelled check, he probably could not even have

recalled what year he purchased the Schmeiser machine).

Britton, therefore, must be judged according to the stand-

ard to be applied to the average individual, i.e. it is highly

unlikely that on the basis of memory, even though aided by

an antecedent reference date, a person can precisely place

a hapx)ening within a period of one week after the i)assage

of ten years.

THE EVIDENCE PRESENTED BY THE EIGHT WITNESSES WHO
"TESTIFIED" THAT THEY SAW FLEXIBLE TYPE iilACHINES

MADE BY SCHMEISER PRIOR TO MAY 3. 1943, IS WEIGHT-
LESS WITH RESPECT TO THE QUESTION AS TO WHETHER A
SCHMEISER MACHINE WAS SOLD TO CHEZICK PRIOR TO
DECEMBER 8. 1941.

In his brief, at page 17, appellee states that there were

eight witnesses who testified at the trial that they saw

flexible machines made by Schmeiser prior to the critical

date of May 8, 1943.

One of these witnesses, the defendant-appellee, Thomas,

is an interested x^arty.

Another witness, Britton, is treated with elsewhere herein,

and extensively in Appellants' Opening Brief.

The third of the eight witnesses, Chezick, is the focal

point of the immediate transaction, and he has been exten-

sively treated with in Appellants' Opening Brief.

The fourth and fifth of the eight witnesses, Wyckoff and

Kodriguez, were employees of the witness, Britton, and

their testimony (Tr. 431-438), which related solely to the

Schmeiser machine acquired by Britton, is totally devoid of

any designation of any date as to when Britton acquired the

Schmeiser machine.
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The remaininp^ witnesses of the group of eight are

Pretzer, Bevins, and Cibbs.

The witness, Pretzer, testified only as to the Sclinieiser

machine sold to the City of Fresno.

The witness, Bevins, testified only as to the Schmeiser

machine sold to the City of Fresno.

The machine sold to the City of Fresno was invoiced on

September 26, 1944 (Tr. 472), and the court below opined

(Tr. 440) that this transaction was too much in doubt to

constitute a prior public use or sale.

The witness, Gibbs, remains of the group of eight.

Gibbs, who worked across the alley from the Schmeiser

shop (Tr. 96), testified that before June, 1942, he was a

casual observer of the construction of a flexible roller by

Schmeiser (Tr. 105). This testimony is fully compatible with

that of the witness, Pretzer, who testified (Tr. 205) that the

City of Fresno roller had been "reconstructed and worked

over" by Schmeiser from June, 1942 up to 1944.

If the City of Fresno roller was in use prior to May 8,

1943, the use was experimental rather than public, as indi-

cated by the court below's expressed doubt (Tr. 440) on the

question of public use.

Resolving all doubts in favor of plaintiffs-appellants, is

it not fair to assume that the flexible roller which Gibbs

observed under construction was the experimental roller

which in 1944 was sold to the City of Fresno, bearing in

mind that this roller was being re-worked by Schmeiser

from week to week (Tr. 205) in June of 1942 ?

It is thus manifest that the testimony of the so-called eight

witnesses has no real probative value toward establishing

that a device embodying the subject matter claimed in the

patent had been built and sold ])i-ior to the critical date of

May 8, 1943, and is weightless in determining whether a
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Schmeiser flexible type macliine was sold to Cliezick x^rior to

December 8, 1941. It is submitted that the asserted proofs in

this respect are woefully lacking in quality and quantity and

hence fail to measure up to the established standards.

C0NCLUSI0^4

The judgment of the District Court should be reversed

and the case remanded with directions to the District Court

to find Schmeiser Patent No. 2,538,167 to be valid and

infringed.

Respectfully submitted,

JAS. M. Naylor

Counsel for Appellants.

Wm. C. Crossland, Esq.

Frank A. Neal, Esq.

Of Counsel.

(Appendix follows)
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